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(i) 
| 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 
| 


1. Whether the District Court erred as a matter of law in grant- 
ing motion of plaintiff for a summary judgment. 


2. Whether the District Court erred as a matter of law in treat- 
ing motions in the alternative for judgment on the pleadings, to strike 


the answer of the defendant, and for a summary judgment as a motion 
for summary judgment. 


3. Whether the District Court erred in granting summary judg- 
ment based on Berman v. Parker, 348 U.S. 26 (1954). | 


4. Whether the answer of the defendant raised a gemine issue 
as to any material facts. | 
| 


5. Whether the issues raised by the defendant were material and 


substantial rather than merely formal. | 
6. Whether the plaintiff was entitled to Summary Judgment asa 


matter of law. | 


| 
7. Whether the ruling in the Berman v. Parker case, where there 
were no eminent domain proceedings instituted, would control in this 
| 


case. 


8. Whether the District Court erred as a matter of law in grant- 
ing summary judgment which precluded the defendant trom showing by 
proof before a jury that the steps and actions taken by the plaintiff were 
invalid and not in strict accordance with the directives ani powers set 
forth in the District of Columbia Redevelopment Act. | 

9. Whether the District Court erred in not granting this defen- 
dant the right to show that the action taken by the plaintiff was arbitrary, 


capricious, unreasonable, unjust and invalid. 
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10. Whether the award of the jury and judgment upon the jury 
award was contrary to the evidence adduced at the trial on the issue of 


value. 


(ii) 

11. Whether the jury disregarded the evidence as to value of de- 
fendant's property as given by her expert witness and disregarded the 
weight of the evidence. 

12. Whether the Court erred as a matter of law in instructing 
the Jury that reproduction cost may not be considered when no reason- 
ably prudent person would reproduce or improve the property as it was 
on date of taking. 

13. Whether the Court erred as a matter of law in instructing 
the Jury that evidence of improvement costs as bearing on market 
value may be considered only if the landowners show by a preponder- 


ance of the evidence that a reasonably prudent person would undertake 


the improvements for the figure given as improvement cost on the date 
of taking. 


14. Whether the limits in the Berman v. Parker case were ex- 


ceeded and whether the Agency acted beyond the scope of its authority. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


I The Court erred in granting a summary judgment 
in favor of appellee 


IT Appellant included in her answer an issue that the 
action taken by the Agency was arbitrary, capri- 
cious, unreasonable, unjust and invalid and in view 
of the opinion of the District Court and the opinion 
of this Court in Berman v. Parker, she was entitled 
to be heard by one judg for determination of that 
question 


The case of Berman v. Parker was heard and de- 
cided before the institution of eminent domain pro- 
ceedings and the ruling in that case has no relation 
or relevancy to this appellant's case and its strict 
application to this case would preclude and stop this 
appellant from filing any answer at all 


That the District Court committed error as a matter 
of law in granting summary judgment based on the 
Court's written opinion filed March 4, 1959 


The award of the jury and judgment on the award 
was contrary to the evidence adduced at the trial. ... 


The Court erred in instructing the Jury that repro- 
duction cost may not be considered when no reason- 
ably prudent person would think of reproducing or 
improving the property as it was on date of taking, 
namely June 20, 1958 


The Court erred as a matter of law in instructing 
that improvement costs as bearing on Market Value 
may be considered only in event landowners have 
shown by a preponderance of evidence that a reason- 
ably prudent person would undertake improvements 
for figure given as cost on date of taking 
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JURISDICTIONAL STATEMENT 


This is anappeal from afinal order of the United States District. 
Court for the District of Columbia granting a motion for a suamary judgement 
and judgment based on a verdict of jury as to value. The order grant- 
ing summary judgment was dated March 17, 1959, and the judgment 
based on the verdict of the Jury was entered on December 9, 1959. 


Notice of appeal from the orders was filed on December 31, 1959. 
Jurisdiction of this Court is founded on the Act of March 1, 1929, as 
amended, c. 416, 45 Stat. 1415 et seq. (D.C. Code 1951, Title 16, §§ 619 
to 644); the District of Columbia Redevelopment Act of 1945, approved 
August 1, 1946, as amended, 60 Stat. 790 (D.C. Code 1951, §§ 5-701 et 
seq.) and § 1291 of Title 28 of the United States Code. | 

| 


2 
STATEMENT OF THE CASE 


The District of Columbia Redevelopment Land Agency filed a 
condemnation proceeding to acquire this appellant's property. The 
appellant, Louisan Mamer, is the owner of the real property designated 
in the Complaint and the Declaration of Taking, both filed on June 20, 
1958, as Parcel 2557, being Lot 809 in Square 325, improved by prem- 
ises known as 1108 Virginia Avenue, Southwest, in the City of Washing- 
ton, District of Columbia. 


Service of the Complaint was made on the appellant and she filed 
her answer setting forth objections and defenses to the taking of her 
property. The appellee then filed motions in the alternative for judg- 
ment on the pleadings, to strike answer of Louisan Mamer, for hearing 
and determination of right to condemn, or for summary judgment as to 
Parcel 2557. 


On March 4, 1959, the District Court (Sirica, Judge) rendered a 


written opinion upon which counsel were directed to present an appro- 


priate order. 


The District Court (Sirica, Judge), after a hearing and argument 
by counsel, ordered and adjudged that said motions shall be treated as 
a motion for summary judgment and that said motion shall be and is 
hereby granted. An order was so entered on March 17, 1959. 


A trial was had on the issue of value and was tried with a Jury. 
The jury returned a verdict in the amount of $32,500.00 and judgment 
in that amount was entered on December 9, 1959, against the United 
States. 


A notice of appeal was filed on December 31, 1959, from the 
order entered on March 17, 1959, granting a summary judgment and 
on the same day a notice of appeal was filed from the judgment entered 
on December 9, 1959. This is a consolidated appeal from these two 


judgments. 


3 
STATEMENT OF POINTS 


1. The trial Court erred in granting motions in the alternative 
for judgment on the pleadings, to strike the Answer to this appellant, 
and for a summary judgment and in entering an order treating all of 
these alternative motions as a motion for summary judgment. 


2. That the Court (Sirica, Judge) committed error as a matter 
of law in granting summary judgment in favor of plaintiffs, said error 
consists of the following: That the Court's Order in effect held that the 
defendant's pleadings did not set forth and establish any substantial 
allegations of fact upon which defendants were entitled to a trial on the 
merits of their allegations. The Court also erred in holding that de- 
fendants' Answer only raised questions of law and not substantial ques- 
tions of fact. Defendants maintain that their Answer set forth both 
considerations, those of fact and law, and that the granting of summary 


judgment was unwarranted as to either ground. 


3. The trial court erred in granting motion for sumzhary judg- 
ment based on Berman v. Parker, 348 U.S. 26 (1954) because the facts 
and legal points involved in this appellant's case were different from 
the facts upon which the Berman v. Parker case was based, which will 
be fully set forth in our brief. 


4. Had the objections and defenses made by this appellant to the 
taking of her property been before the Court, it is believed!that the 
ruling in the Berman v. Parker case would not have been the same. 

Se Pe aay | 


5. The answer of this appellant set forth a real and genuine 
issue of many material facts, and does not solely involve matters of 
law and further, the issues raised were material and substantial, which 
will be set forth fully in appellant's brief. 


6. The case of Berman v. Parker was heard and decided before 
the institution of eminent domain proceedings and the ruling in that 
case had no relation or relevancy to this appellant's case and its appli- 
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cation to this appellant's Answer would preclude this appellant from 


filing an answer at all. 


7. The Court committed further error in granting motion for 
summary judgment and thus precluding this appellant from showing by 
proof before a jury that the steps and action taken by the Agencies are 
invalid and not in'strict accordance with the directives and powers set 
forth in the Act. 


8. The action taken by the Agencies is arbitrary, capricious, 


unreasonable, unjust and invalid. 


9. The award of the jury and judgment on the award was contrary 
to the evidence adduced at the trial on the issue of value. 


10. The jury disregarded and gave no consideration to the evi- 
dence as to value of appellant's property as given by her expert wit- 
nesses and disregarded the weight of the evidence and was based on 


bias and prejudice. 


11. The Court erred as a matter of law in instructing the Jury 
that reproduction cost may not be considered when no reasonably pru- 
dent person would think of reproducing or improving the property as 
it was on the date of taking. 


12. The Court erred as a matter of law in instructing the Jury 
that evidence of improvement costs as bearing on market value may be 
considered only in the event that the landowners have shown by a pre- 
ponderance of the evidence that a reasonably prudent person would 
undertake the improvements of the property for the figure given as 
improvement cost on the date of taking. 


SUMMARY OF ARGUMENT 


1. The District Court erred in granting a summary judgment in 


favor of appellee. The objections and defenses set out by appellant in 


her answer set forth a valid claim for dismissal of the case and estab- 


| 
\ 
| 
| 
| 
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lished a genuine issue of a number of material facts. The objections 
and defenses set up by this appellant were substantially dissimilar and 
not identical with those advanced in the Berman v. Parker case, 348 
U.S. 26 (1954). | 
| 

2. The award of the Jury and judgment on the award was contrary 
to the evidence adduced at the trial on the issue of value and the jury 
gave no consideration to appellant's evidence of value and disregarded 
the weight of the evidence. The Court erred in its instruction to the 
Jury on reproduction cost and evidence of improvement costs as bear- 
ing on market value. | 


| 


ARGUMENT | 
I | 
The Court erred in granting a summary judgment in favor of 
appellee. H 
(a) The contentims of the property owners in the fedlieat v. 
Parker case were not the same as urged by this appellant in her answer. 
The contentions of the property owners in Berman v. Parker were as 
follows: | 
1. The constitutionality of the Act. | 
2. Agency not authorized to acquire fee simple title to 
property and to sell or lease that title to private persons for 
private uses. | 
3. Statute authorizes taking of property in "plighted areas" 
without defining that term and thus fails to establish any standard 
sufficiently definite to sustain delegation of power. 
4. The Statute does not apply to.commercial property or to 


any property upon which slum conditioxs do not exist. | 

(b) The Court's order in effect held that appellant's pice ties 
did not set forth and establish any substantial allegations of fact upon 
which appellant was entitled to a trial on the merits of her allegations. 


The Court in its written opinion of March 4, 1959 stated that the argu- 


| 
i 
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ments of that property owner were practically the same as those urged 


by this appellant in her answer (lines 6, 7, and 8, p. 2 of written opinion). 


It can be clearly seen from the contentions in the Berman v. 
Parker case quoted above and the contentions of this appellant set forth 
below indicate a substantial difference. 


The answer of this appellant set forth the following allegations of 
fact to be determined, none of which were included in the Berman v. 


Parker case. 


1. That the appellee was arbitrary, capricious, unreason- 
able and unjust. (Par. 3 of Answer). 

2. That appellee was without legal authority to acquire 
appellant's property for a public use for a Public Building. 
(Par. 2 and 8 (f) of Answer). 


The Urban Renewal Plan Southwest Urban Renewal Project 
Area C adopted on April 5, 1956 by National Capital Planning Commis- 
sion sets forth as one of the purposes of acquiring appellant's property 
to be: 

"9, To provide sites for Federal office buildings 

within the Southwest section of the District of Columbia 

to replace temporary government office buildings in ac- 

cordance with ‘An Act to Amend the Public Building 

Purchase Contract Act of 1954’ (P.L. 150, 84th Congress), 

approved July 12, 1955." (P. 8, Par. 9 - Urban Renewal 

Plan - Area C- April 5, 1956). 

The "Act to Amend the Public Building Purchase Contract Act of 
1954" (P.L. 150,84th Congress), approved July 12, 1955, does not au- 
thorize acquisition of land by condemnation. This Act to enter into 
Lease-Purchase contracts with private owners had been abandoned 
and not on Statute Books on April 5, 1956, November 29, 1956 or at the 
time subject property was condemned, namely, June 20, 1958. The 
Project for which appellant's property is sought as a Public Building 
Site has never been included in any report or justification to the Bureau 
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| 
of the Budget or Congress for the purpose of approval for direct con- 
struction or site acquisition. It has never been included in any appro- 
priation request or justification, or had Congressional approyal. 


(c) The Urban Renewal Plan for Southwest Urban Renewal Pro- 
ject Area C as adopted April 5, 1956, and approved on November 29, 
1956, after a public hearing on May 14, 1956, was modified and changed 
and should only have been accomplished in conformance with Section 
12 of the Act (8h of answer). Section 12 reads as follows: 


Sec. 12. An approved project area redevelopment | 
plan may be modified at any time or times: . . . Pro-| 
vided further, That such modification may be effected | 
only through adoption by the Planning Commission and 
subsequent submission to and approval by the District | 

Commissioners, as hereinafter provided. Before ap- | 

proval, the District Commissioners shall hold a public} 

hearing on the proposed modification, notice of the time 

and place of which shall be given by mail sent at least | 

ten days prior to the hearing to the then owners of the | 

real properties in the project area and of the real 

properties immediately adjoining or across the street | 

from the project area. . . | 

(d) The District of Columbia Redevelopment Land Agency was 
without authority to enter into the contract of March 15, 1954, desig- 
nated by the Agency and Webb and Knapp as a "Memorandum of Under- 


standing;"' prior to the approval of the Project Area C plans (App. 17). 
| 


The power to acquire and assemble real property is set forth in 


Sec. 5 (a) of the Act as follows: | 
| 
"Sec. 5 (a) Subject to and in accordance withthe 
procedures, conditions, and other provisions (Sec. 5- 
701 to 5-719) of this Act, the Agency is hereby granted 
the power to further the ‘redevelopment of blighted ter- 
ritory in the District of Columbia and the prevention, | 
reduction, or elimination of blighting factors or causes| 
of blight and for that purpose to acquire and assemble | 
real property by purchase, exchange, gift, dedication, | 
or eminent domain, and including the power to rent, | 
maintain, manage, operate, repair, clear, transfer, 
lease, and sell such real property, but excluding the | 
power to build new structures thereon . 
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For the exercise of powers granted to Agency by the Act for the 
acquisition and disposition of real property for the redevelopment of a 
project area, certain steps and plans shall be requisite as set out in 
Sec. 6(b)(1) of the Act as follows: 

(1) Adoption by the Planning Commission of the 
boundaries of the project area proposed by it, submis- 


sion of such boundaries to the District Commissioners 
and approval thereof by said Commissioners. 


(2) Adoption by the Planning Commission and sub- 
mission to, and, after a public hearing thereon, approval 
by the District Commissioners. . = 
The Redevelopment Land Agency has authority to proceed to 
exercise the powers granted to it under the Act for acquisition and 
assembly of the real property only after the project area redevelop- 
ment plan shall have been adopted by the Planning Commission and 


approved by the District Commissioners as set out in Section 6(d). 


"6(d). After a project area redevelopment plan 

shall have been adopted by the Planning Commission 

and approved by the District Commissioners, the Plan- 

ning Commission shall forthwith certify said plan to 

the Agency, whereupon said Agency shall proceed to 

the exercise of the powers granted to it in this Act for 

the acquisition and assembly of the real property of the 

area.” 

The Agency was without authority to enter into any agreement or 
understanding with private persons or concerns until the provisions 
contained in Section 6 (d) had been accomplished and the area plan cer- 


tified to it. 


(e) After November 29, 1956, when the plan was approved by 
the District of Columbia, the Agency was without any authority to 
enter into a "coordination agreement" or "cooperation agreement" 
without complying with Section 12 of the Act as quoted above in para- 
graph (c) (Par. 8h of answer). 
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Appellant included in her answer an issue that the action taken 


by the Agency was arbitrary, capricious, unreasonable, unjust and : 
invalid and in view of the opinion of the District Court and the opinion 


of this Court in Berman v. Parker, she was entitled to be mere by one 
judge for determination of that question. | 
| 


In the Berman v. Parker case the plaintiffs in support of their 
motims for summary judgment contended the Agency indulged in arbi- 
trary and capricious action in including plaintiffs’ commercial prop- 
erties in Southwest Project Area 'B". The lower court called atten- 
tion to this issue, that it was not raised in the pleadings and should 
the pleadings be amended to include an issue of whether or not the 
administrative agency had acted beyond the scope of the Statute, as 
construed in its opinion, the case should be heard by one judge for de- 


| 


termination of that question. 


In this Court's opinion in the Berman v. Parker case the judgment 


of the District Court, as modified by this opinion, is affirmed. This 
Court did not modify the lower court's ruling with respect to pleading 
an issue that the administrative agency was arbitrary, capricious, un- 
reasonable, unjust, invalid and acted beyond the scope of the Statute. 
In no place in the opinion of this Court was the issue of the action of 
the Agency as being arbitrary, capricious or going beyond the scope of 
the Statute considered or modified. 


| 


Therefore this issue is a valid one for this appellant to raise in 
her answer setting forth her objections and defense. This contention is 
a genuine issue of a material fact. 


mm 
The case of Berman v. Parker was heard and decided! before the 


institution of eminent domain proceedings and the ruling in that case 
has no relation or relevancy to this appellant's case and its| strict ap- 
plication to this case would preclude and stop this appellant from filing 
any answer at all. 


(a) Rule 71A(e) — Appearance and answer — of the Rules of Civil 
| 


Procedure provides as follows: 


"(e) Appearance or Answer. If a defendant 
has no objection or defense to the taking of his 
property, he may serve a notice of appearance 
designating the property in which he claims to 
be interested. Thereafter he shall receive notice 
of all proceedings affecting it. If a defendant has 
any objection or defense to the taking of his prop- 
erty, he shall serve his answer within 20 days 
after the service of notice upon him. The answer 
shall identify the property in which he claims to 
have an interest, state the nature and extent of 
the interest claimed, and state all his objections 
and defenses to the taking of his property. A 
defendant waives all defenses and objections not 
so presented, but at the trial of the issue of just 
compensation, whether or not he has previously 
appeared or answered, he may present evidence 
as to the amount of the compensation to be paid 
for his property, and he may share in the distri- 
bution of the award. No other pleading or motion 
asserting any additional defense or objection 
shall be allowed." 


1. Appellant could not raise her objections and defenses under 
Rule 71A(e) until the service of the complaint and notice of condemna- 
tion were legally made upon her. She had no standing in the condemna- 
tion action No. 15-58 which included her property until she was made 
a party to it. 


2. If the Berman v. Parker case was controlling as suggested 
in the written opinion (of Sirica, Judge) filed on March 4, 1959, then 
this appellant would have no standing in Court to set forth any objections 


or defenses. 


IV 


That the District Court committed error as a matter of law in 


granting summary judgment based on the Court's written opinion filed 
March 4, 1959. | 

(a) The Court said that the arguments of the property owners 
were practically the same as those urged by this defendant in her 
answer. The contentions set out in Berman v. Parker and the conten- 
tions set out by this appellant are referred to in Argument I of this 
brief and it is believed the Court will find a substantial difference in 
them. | 

| 

(b) The Court said that these principles laid down by the Supreme 
Court with respect to the very agencies and Statutes challenged by the 
defendant here, pertain to the main issues raised in her answer. It 
is respectfully urged that the issues are substantially different, that 
the main issues raised in Appellant's answer were not involved in 
the Berman v, Parker case which can be readily discerned by a com- 


parison. 


| 

(c) In the Berman y. Parker case the Supreme Court ruled on 
the constitutionality of the Act and what steps the Agencies could take 
under the delegation of authority to it by the Congress and an interpre- 
tation of the steps that could legally be taken in preparing and executing 
an Urban Renewal Plan as a Southwest Urban Renewal Project "B". 
Unlike the Berman v. Parker case this Court is respectfully requested 
to rule as to whether, after a condemnation proceeding had been com- 
menced, the Agencies were arbitrary, capricious, unreasonable, unjust, 
had acted beyond the scope of the statute, and whether their actions 


were invalid. 


ARGUMENT 


v 


The award of the jury and judgment on the award was contrary to 
the evidence adduced at the trial. the trial. 


(a) Following is a comparative chart showing the values indicated 


by the evidence adduced at the trial on the issue of value by the expert 


witnesses: 


Government Witnesses: Building Land Total 


James Carroll — $22,500.00 $3,750.00 $26,250 
William Throckmorton 25,500.00 6,000.00 31,500 
C. Robert Boucher 24,000.00 5,000.00 29,000 


Appellant's Witnesses: 
Adelbert W. Lee | $33,500.00 $12,000.00 $45,500 
Carey Winston 33,500.00 14,500.00 47,000 


(b) It can be readily seen that the jury in awarding $32,500 
favored the Government witnesses and totally ignored the testimony 
of the appellant's witnesses. 


(1) The low appraisals of the building by appellee's 
experts is reflected in the high depreciation applied by 
Carroll of 20% (Tr. 528); Throckmorton of 30% (Tr. 624) 
and Boucher of 20% (Tr. 674) as contrasted to Appellant's 
witnesses’ low depreciation applied by Lee of 10% (Tr. 
721) and Winston of 12% (Tr. 793). 
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(2) The total low appraisal of the land by the Appellee's 
witnesses also influenced the final low total valuation. Witness 
Carroll placed between $1.25 to $1.50 per square foot (Tr. 567) 
by sales comparisons; witness Throckmorton placed'$6,000 on 
land or $2.00 a square foot (Tr. 624) and Boucher placed $5,000 
on land (Tr. 675) as contrasted to Appellant's witnesses’ higher 
valuation of land: Lee placed $4.00 square foot and Winston 
placed $5.00 per square foot, totalling $12,000 and $14, 500 re- 
spectively. 


| 
The Court's attention is respectfully called to the testimony of 
Appellee's witness Throckmorton that land down South of the tracks a 
value was placed as high as $14.00 and $15.00 a foot on it. ‘Witness 
Throckmorton in referring to the Southwest area testified as follows: 


"Q. Now, directing your attention to land values, I 
think, am I correct in saying that you used a $2 per iquare 
foot land value ? 


"A. I think the figure was a little bit over that. I 
gave it a value of $6,000. | 
"Q. Yes, you rounded it out. 


"Q. And a few cents over. 
"A. A few cents over $2.00. 
"Q. What did you use as a guide to that? 


"A. Principally the appraisal valuation we have | | 
been putting on land, over 25 blocks, in all sections of 
the southwest, plus my own judgment, is how much more 
this was worth than the other areas down there. 

| 


"Q. In the Southwest? | 


"A. In the southwest, yes. Again we come into a 
situation of their actually is not anything comparable in 
that immediate neighborhood to go by, except my general 
knowledge of land values. | 


"Q. Now, as a matter of fact, Mr. Throckmorton, 
isn't land more valuable in this area north of the acks 
than it is south of the tracks ? 


I 
| 
"A. Yes, rounded it out. | 
| 
| 
| 
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"A. I would say so, yes, that is the reason I put 
more value on it. 


"@. And hasn't your experience for appraising for 
RLA and your general knowledge of values, haven't you 
found that the values in that area are much lower than 
in this area? 


"A. Well, in a lot of sections down there, Mr. Rick- 

etts, there is such a hodgepodge of everything, commer- 

cial and residential and houses built on commercial land, 

and so forth, it is rather hard to give a general answer 

to that. I would say this to you, that in all cases no, be- 

cause there is some land down south of the tracks we 

put as high as fourteen and fifteen dollars a foot on it." 

This testimony certainly indicates that there is no basis for put- 
ting $2.00 per square foot, but that the testimony of witnesses for appel- 
lant of $4.00 and $5.00 are more realistic considering witness Throck- 
morton's testimony. Apparently the jury did not consider testimony of 


witnesses of appellant nor of appellee's witness, Throckmorton. 


VI 


The Court erred in instructing the Jury that reproduction cost 
may not be considered when no reasonably prudent person would think 


of reproducing or improving the property as it was on date of taking, 
namely June 20, 1958. 


(a) This property was purchased on December 30, 1952 by appel- 
lant for $16,000.00 (Tr. 538) and improvements in the amount of approx- 
imately $25,731.24 (Tr. 1049) thereafter. It is very unfair to exclude 


the testimony or improvements made prior to June 20, 1958, the date of 


taking, since the expert witnesses of appellee all testified to value of 
buildings with improvements thereon and depreciated same as of June 
20, 1958. Whether a prudent person would place the same improvements 
on the subject property has no relation to the market value as of that 
date. Such a contention is purely conjectural and in all probability with 
the impact of the Government taking no one would improve the property. 
By the Act under which the Government is acquiring the property it is 
provided that no new construction shall be authorized by the District of 


| 
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Columbia Commissioners in such area, including substantial remodel- 
ing or conversion or rebuilding after the area is certified to the Agency 
for acquisition (Sec. 6d of Act) (Tr. 597). If an owner is stopped from 
making any improvements or remodeling of property after Project Area 
Plan is approved and certified to the Agency to acquire, certainly no 


prudent person would place improvements after approval. 
| 


Vil | 


The Court erred as a matter of law in instructing that improve- 
ment costs as bearing on Market Value may be considered onl in event 
landowners have shown by a preponderance of evidence that a reason- 
ably prudent person would undertake improvements for figu ire given as 
cost on date of taking. | 


(a) As stated in the foregoing Argument VI, the Appellant is 
stopped from making improvements by the Act (Sec. 6d) and the amount 
of cost of any improvements or remodeling would be irrelevant. No 
matter what the cost the improvements are not permitted under the Act. 


CONCLUSION ! 


It is respectfully submitted by appellant that the decision of the 
District Court granting summary judgment should be reversed and the 


case remanded to the Court below. | 


It is also respectfully urged by the appellant that the base should 
be remanded to the District Court and a new trial before a jury be had 
to determine the issue of value. | 

Respectfully submitted, | 
McNEILL AND RICKETTS 


By Robert H. McNeill 
Ralph A. Ricketts 


815 15th Street, N. W. 
Washington 5, D. C. 
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APPENDIX FOR APPELLANT 


[Filed June 20, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT COURT DOCKET NO. 15-58 
| 


| 


DISTRICT OF COLUMBIA REDEVELOPMENT ) | 

LAND AGENCY, ) | 
PLAINTIFF, 

COMP L AINT 


i 


Vv. 


40 PARCELS OF LAND IN SQUARES 325, 
326, 351 and 352 IN THE DISTRICT OF 
COLUMBIA, MRS. BEATRICE KOLKER, 
ET AL., AND UNKNOWN OWNERS. 


DEFENDANTS. 


| 
| 
| 


| 

1. This is an action of a civil nature brought by the Attorney 
General of the United States at the request of and in the name of the 
District of Columbia Redevelopment Land Agency, for the taking of the 
property under the power of eminent domain and for the ascertainment 
and award of just compensation to the owners and parties of interest. 

2. The authority for the taking is the Act of March 1, 1929, as 
amended, c. 416, 45 Stat. 1415 et seq. (D. C. Code 1951 Title 16 Secs. 
619 to 644); the District of Columbia Redevelopment Act of 1945, ap- 
proved August 2, 1946, as amended, 60 Stat. 790 (D. C. Code 1951 Secs. 
5-701 et seq.). | 

3. The public use for which the property is to be taken is the 
redevelopment of blighted territory in the District of Columbia, the 
prevention, reduction, or elimination of blighting factors or causes of 
blight, and the elimination of substandard housing conditions and the 
communities in the inhabited alleys, by the acquisition and the assembly 
of real property and the leasing or sale thereof for redevelopment pur- 
suant to a project area redevelopment plan, all as provided in the Dis- 
trict of Columbia Redevelopment Act of 1945, as amended, supra. 

4. The interest in the property to be acquired is an estate in fee 
simple absolute. | 
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5. The property in and to which the aforegoing interest and estate 
is to be taken is described in the Schedule A hereto attached. 
6. The persons having or claiming an interest in the property 
whose names are now known are: 
* * 
PARCEL NO. 2557 
Louisan E. Mamer, also known as Louisan Mamer 
The National Metropolitan Bank of Washington, Trustee 
Home Building Association 
* * * * * 
”. The District of Columbia may have or claim an interest in 
subject property by reason of taxes and assessments due and exigible. 
8. In addition to the persons named, there are or may be others 
who have or may claim some interest in the property to be taken, whose 
names are unknown to the plaintiff, and such persons are made parties 
to the action under the designation "Unknown Owners". 


WHEREFORE, the plaintiff demands judgment that the property 


be condemned and that just compensation for the taking be ascertained 


and awarded and for such other relief as may be lawful and proper. 


DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY 


THE ATTORNEY GENERAL 


By: /s/ OLIVER GASCH 
United States Attorney 


/s/ ANTHONY C. LIOTTA 
Attorney, Department of Justice 
Room 6810, U. S. Court House 
Washington, D. C. 


Trial by jury of the issue of just compensation is demanded by 
plaintiff. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ ANTHONY C. LIOTTA 
Attorney, Department of Justice 
Room 6810, U. S. Court House 
Washington, D.C. 


ae 


[Filed June 20, 1958] 


NOTICE 


* * * * 


Louisan E. Mamer, also known as | 
Louisan Mamer 1108 Virginia Avenue, S. W. 


* * * * * 

You are hereby notified that a complaint in condemnation has 
heretofore been filed in the office of the Clerk of the above-named Court 
in an action to condemn an estate in fee simple in the property described 
in Schedule A attached hereto and made a part hereof for the public use 
of redevelopment of blighted territory in the District of Columbia, the 
prevention, reduction or elimination of blighting factors or dauses of 
blight, and the elimination of substandard housing conditions and the 
communities in the inhabited alleys, by the acquisition and the assembly 
of real property and the leasing or sale thereof for redevelopment pur- 
suant to a project area redevelopment plan, all as provided in the Dis- 
trict of Columbia Redevelopment Act of 1945, as amended. | 

The authority for the taking is the Act of March 1, 1929, as 
amended, c. 416, 45 Stat. 1415 et seq. (D. C. Code 1951 Title 16 Secs. 
619 to 644); the District of Columbia Redevelopment Act of 1945, ap- 
proved August 2, 1946, as amended, 60 Stat. 790 (D. C. Code 1951 
Secs. 5-701 et seq. ). | 

You are further notified that if you have any obj ection or defense 
to the taking of your property you are required to serve upon plaintiff" s 
attorney at the address herein designated within twenty (20) days after 
personal service of this notice upon you, exclusive of the day of service, 
an answer identifying the property in which you claim to have an interest, 
stating the nature and extent of the interest claimed and stating all your 
objections and defenses to the taking of your property. A failure so to 
serve an answer shall constitute a consent to the taking and to the au- 


| 
thority of the Court to proceed to hear the action and to fix the just 
| 
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compensation and shall constitute a waiver of all defenses and objections 
not so presented. 

You are further notified that if you have no obj ection or defense 
to the taking you may serve upon plaintiff's attorney a notice of appear- 
ance designating the property in which you claim to be interested, and 
thereafter you shall receive notice of all proceedings affecting the said 
property. 

You are further notified that at the trial of the issue of just com- 
pensation, whether or not you have answered or served a notice of ap- 
pearance, you may present evidence as to the amount of the compensation 
to be paid for the property in which you have any interest and you may 
share in the distribution of the award of compensation. 

You are further notified that plaintiff has filed a notice of demand 
for a jury trial of the issues of just compensation. 


/s/ ANTHONY C. LIOTTA 
Attorney, Department of Justice 
Room 6810, U. S. Court House 
Washington, D. C. 


Dated: June 20, 1958 


[Filed June 20, 1958] 
DECLARATION OF TAKING 


* * * * * 


1. (a) The lands described in Schedule A attached hereto are 
hereby taken for the use of and in the name of the District of Columbia 
Redevelopment Land Agency under the authority of the Act of March 1, 
1929, as amended, c. 416, 45 Stat. 1415 et seq. and the District of Co- 
lumbia Redevelopment Act of 1945, approved August 2, 1946, c. 730, 60 
Stat. 790, as amended. 

(b) The public use for which such lands are taken is the 
clearance and prevention of slum and blighted areas by the acquisition 
and assembly of real property and the leasing or sale thereof for the 
undertaking of an urban renewal project pursuant to a project area urban 
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renewal plan, all as provided in the said District of Columbia Redevel- 
opment Act of 1945, as amended, supra. | 
2. A description of said lands sufficient for the identification 


thereof is set forth in Schedule A, annexed hereto and made a part hereof. 
* * * * + 


SCHEDULE "A" | 
* * * * * 

Parcel 2557 Part of Original Lot 7, as per plat recorded in Survey 
Book 171 at page 146 in the Office of the Surveyor for 
the District of Columbia. (Now known for assessment 
and taxation purposes as Lot 809). (See Schedule B). 


Estimated value, Twenty-Five Thousand Dollars 
| $25, 000 


1 


ANSWER OF DEFENDANT, LOUISAN MAMER | 


| 
* * * * * 
| 


1. The defendant, Louisan Mamer, is the owner of the real 
property designated in the Complaint and Declaration of Taking, both 
filed on June 20, 1958, as Parcel 2557, being Lot 809 in Square 325, 
improved by premises known as 1108 Virginia Avenue, Southwest. 

2. Plaintiff filed a Declaration of Taking on June 20, 1958 
which purports to vest title to said property in the District of Columbia 
Redevelopment Land Agency as of said date. Defendant denies that the 
plaintiff is authorized to acquire defendant's property for the alleged 
public use as Public Building sites as set forth on Plates 2 and 3, re- 
spectively, being a part of Urban Renewal Plan for Southwest Urban 
Renewal Project Area C, adopted by the National Capital Planning 
Commission on April 5, 1956 and finally approved on November 29, 
1956 by the Commissioners of the District of Columbia. Defendant 
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further denies that the action taken by the National Capital Planning 
Commission, the Commissioners of the District of Columbia and the 
District of Columbia Redevelopment Land Agency is valid and in strict 
accordance with the directives and powers delegated to them by the 
Legislature as set forth in the District of Columbia Redevelopment Act 
of 1945, approved August 2, 1946, as amended, 60 Stat. 790 (D. C. 
Code 1951, Secs. 5-701 et seq.) 

3. The defendant further asserts that the action of the plaintiff 
is arbitrary, capricious, unreasonable, unjust and invalid and contrary 
to the provisions of the District of Columbia Redevelopment Act of 1945. 

4. Defendant denies that the authority for the taking set forth in 
paragraph 2 of the Complaint, or any other Statute, applies to defend- 
ant's property, and that plaintiff is authorized and empowered to acquire 
same. 

5. Defendant further denies that the public use for which the 
defendant's property is being taken is the redevelopment of blighted 
territory in the District of Columbia, the prevention, reduction or 
elimination of substandard housing conditions and the communities in 
the inhabited alleys, since such conditions do not exist in the four 
squares now being confiscated. 

6. The proposed acquisition of Southwest Urban Renewal 
Project Area C, ‘in which defendant's property is situated, is not for a 
100% public purpose but to provide maximum opportunity for develop- 


ment as a private use and for the ultimate monetary gain to private en- 


terprise of an area of land representing thirty-one (31%) per cent or 
more. (See Appendix A of Urban Renewal Plan adopted April 5, 1956 
by the National Capital Planning Commission). 

7. The action taken by the Planning Commission, the Commis- 
sioners of the District of Columbia and the District of Columbia Redevel- 
opment Land agency in adopting, modifying and approving the Urban 
Renewal Plan for the Southwest Urban Renewal Project Area C has been 
contrary to and not in strict conformance with the directives, instruc- 
tions and powers delegated to them by the Legislature as set forth in 
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Public Law 592-79th Congress known as the District of Columbia Re- 
development Act of 1945, approved August 2, 1946, as amended, 60 
Stat. 790 (D.C. Code 1951 Secs. 5-701 seq. ). | 

8. The Urban Renewal Plan for Southwest Urban oe 
Project Area C as adopted by the National Capital Planning Commis- 
sion on April 5, 1956, and approved by the Commissioners of the Dis- , 


trict of Columbia is invalid, unlawful, unjust and unreasonable and the 


actions of the National Capital Planning Commission, the Commissioners 
of the District of Columbia and the District of Columbia Redevelopment 
Land Agency are arbitrary and capricious in the following specifications: 

* * * * * | 

(c) The memorandum of understanding of the 15th of March, 
1954, entered into between the District of Columbia Redevelopment 
Land Agency and the firm of Webb and Knapp, Inc., of New York City, 
wherein Webb and Knapp submitted a SCHEMATIC PROPOSAL for the 
redevelopment of the proposed Urban Renewal Area, which said memo- 
randum of understanding and SCHEMATIC PROPOSAL were entered into 
and submitted two years before the National Capital Planning Commis- 
sion adopted the Southwest Urban Renewal Project Area C on April 5, 
1956, and two and one-half years before the Commissioners of the 
District of Columbia approved the plan on November 29, 1956, was 
invalid, unlawful, and not based on any directive or power conferred 
upon it by the "District of Columbia Redevelopment Act of 1945" or any 
other Statute of the United States to enter into such an understanding or 
agreement. The SCHEMATIC PROPOSAL was for the sole purpose of 
Selling and leasing the land to be confiscated for a private purpose for 
private profit and not for a public purpose. 

(d) The provision contained in the memorandum of under - 
standing that the Agency intends to cooperate fully with Webb and Knapp, 
such cooperation to include, among other things, submission to Webb 
and Knapp such information as may be produced by subsurface surveys, 
including test borings and other engineering studies which may be per- 
formed at the expense of the Agency or other public agencies as may be 
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related to the redevelopment of the Proposed Area, the Agency recog- 
nizing that test borings are essential to the effectuation of a final re- 
development plan are solely for a private purpose and not a public pur- 
pose, since such subsurface surveys, test borings and other engineering 
studies assisted private enterprise and capital at the expense of public 
funds to further a private undertaking for private profit. This action 
and the expenditure of public monies for private purpose is invalid, un- 
constitutional and not within the "District of Columbia Redevelopment 
Act of 1945", or any other United States Statute. 

(e) Contained in the memorandum of understanding as the 
avowed and agreed intention of the Agency not to negotiate with any other 
persons, private firms, or corporations, except by mutual understand- 
ing between the Agency and Webb and Knapp, before the Southwest Urban 
Renewal Project Area C had been adopted and approved, or at any time 
is invalid, unconstitutional, capricious, arbitrary and not directed or 
empowered by the "District of Columbia Redevelopment Act of 1945” or 
any other United States Statute. The only power delegated to the Agency 
by the Act is that of "furthering the redevelopment of blighted territory 
in the District of Columbia (which the subject property is not) and the 
prevention, reduction or elimination of blighting factors or causes of 
blight and for that purpose to acquire and assemble real property by 
purchase, exchange, gift, dedication, or eminent domain," which power 
is to only be exercised after the Southwest Urban Renewal Project Area 
C Plan had been adopted by the National Capital Planning Commission and, 
after a Public Hearing, then approved by the Commissioners of the Dis- 
trict of Columbia. 

(f) In the Southwest Urban Renewal Project Area C, adopted 
April 5, 1956, and finally approved on November 29, 1956, Squares 325, 
326, 351 and 352, in which the subject property is situated, were to pro- 


vide sites for Federal Office Buildings to replace temporary Government 
puildings in accordance with "an Act to Amend the Public Building Pur- 
chase Contract Act of 1954" (P. L. 150 84th Congress), approved July 12, 
1955. The Proj ect for which the subject property belonging to the de- 


fendant, designated as Parcel 2557, being Lot 809, in Square 325 is 


| 
: 


sought has never been included in any report or justification to the Bu- 
reau of the Budget or Congress, for the purpose of approval or authoriza- 
tion for direct construction or site acquisition. It has never been included 
in any appropriation request or justification, or had Congressional ap- 
proval. The Public Buildings Purchase Contract Act of July 22, 1954, 
does not authorize acquisition of land by condemnation but requires 
Lease-Purchase Contracts with private owners. This Lease-Purchase 
Act had been abandoned and not on the Statute Books on Aprill5, 1956, 
November 29, 1956, or at the time subject property was condemned, 
namely June 20, 1958. | 


* * * * *| 


(h) On December 27, 1956, about one month after approval 
of the Southwest Urban Renewal Project C by the Commissioners of the 
District of Columbia, a cooperation agreement between the District 
of Columbia Commissioners and the Agency was signed, but not adopted 
by the Planning Commission, providing for local grant-in-aids by the 
District of Columbia Commissioners concerning water supply, sewerage, 
highways, Schools, recreations, fire and police, demolition hnd library. 
In a coordination agreement, Sec. II (a) it was provided to exercise its 
power under the Redevelopment Act to carry out the Urban Renewal Plan 
in the most expeditious manner Section II (b) provided that: Except as 
otherwise provided in this Agreement, Construct or Cause ta be con- 
structed at no expense to the District of Columbia, except to the extent 
that the cost thereof may constitute a part of the gross proj ect costs, 
etc. In the Urban Renewal Project Area C adopted by the Planning Com- 
mission (Appendix B) there was set forth by the Agency a complete fi- 
nancing program for Project Area C. This financing plan was a part 
and parcel of the plan adopted on April 5, 1956, by the Planning Com- 
mission and which was before the Public at the Public Hearing on May 
14, 1956, before the Commissioners of the District of Columbia on May 
14, 1956. This coordination agreement between the Agency and the 
Commissioners of the District of Columbia was a modification of the 


original plan adopted on April 5, 1956, and as such modification should 
| 
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have been affected in accordance with Section 12 of the District of Co- 
lumbia Redevelopment Act of 1945. No such modifications or changes 
were adopted or approved in accordance with Sec. 12 of the Act. Fur- 
ther, the Agency is specifically precluded and prohibited from con- 
structing or causing to be constructed any improvements on the land 
acquired by Sec. 5 (a) of the Redevelopment Act and is prohibited from 
entering into any building agreement with the Commissioners. This 
financing plan is not for a public use but is created to benefit the suc- 
cessful private individual or corporation and enhances the values of 
land use privately owned and therefore is strictly created for a private 
purpose. It is further pointed out that the plan for public improvements 
within the Project Area C Plan for water supply, sewerage, highways, 
schools, recreation areas, fire and police, etc. to be carried out by the 
Government of the District of Columbia have not received Congressional 
approval and no appropriations have been made by the Legislature for 
these proposed public improvements in the Southwest Project Area C 
and therefore are invalid. 

(i) The Urban Renewal Plan for Project Area C accompany 
a Report of Existing Conditions and a Plan for Urban Renewal included 
the adoption of the Urban Renewal Plan for Proj ect Area C prepared by 
Webb and Knapp. The plan adopted by the Planning Commission on Ap- 
ril 5, 1956 and the memorandum of understanding of March 15, 1954, 
creates a plan to permit a private concern to control the redevelopment 
of the Southwest Proj ect Area C for a private purpose only and for private 
profit and gain and contrary to the Redevelopment Act of 1945 or any 


other United States Statutes. In the memorandum of understanding of 


March 15, 1954, (two years before Project Area C plan was adopted 

and approved) it recited that Webb and Knapp had already expended sub- 
stantial sums of monies for their SCHEMATICAL PROPOSAL for the 
redevelopment of the Proposal Area and the Agency proposes to expend 
public monies include services to Webb and Knapp, such as subsurface 
surveys including test borings and other engineering studies. The 
SCHEMATIC PROPOSAL accompanying the Webb and Knapp memorandum 
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of understanding of 1954 differed from the redevelopment Southwest Sur- 
vey Area adopted plan of 1952, in several basic respects. This adopted 
SCHEMATIC PROPOSAL and memorandum of understanding was strictly 
for a private purpose and not a public purpose and no power or directive 
to adopt such a proposal or enter into such a memorandum of understand- 
ing was provided in the Redevelopment Act of 1945, the Public Housing 
Act of 1949, or any other United States Statute. Further, the memorandum 
of understanding provides that "if and when a redevelopment plan for the 
Project Area submitted by Webb and Knapp is adopted by the Planning 
Commission and approved by the Commissioners of the District of Co- 
lumbia and the Housing and Home Finance Administrator and certified 

to the Agency, the Agency will cooperate with and assist Webb and Knapp 
in the latter's efforts to produce an acceptable definitive propo sal for the 
effectuation of said redevelopment plan for the Proposal Area". The 
memorandum of understanding also provides that ''Webb and Knapp will 
acquire only such part of the Area as it intends to develop, such acquisi- 
tion, however, to consist of not less than 50% of the Area, excluding the 
Space reserved for public or quasi-public use or for public buildings". 
This scheme is to turn over a large portion of acquired land for a private 
purpose and not a public purpose, for private gain. Such intention is in- 
valid, capricious, arbitrary and against all rights of this defendant. The 
memorandum of understanding further provides that "the Agency does not 
intend to negotiate with any other persons, private firms, or corporations, 
except by mutual understanding between the Agency and Webb and Knapp." 
All of this understanding to the exclusion of all others except Webb and 
Knapp is invalid, unjust, unreasonable, unconstitutional, shocking to the 
conscience of fair dealing citizens and Government officers, in violation 
of the Redevelopment Act of 1945 and the rights of this defendant. It 
conclusively shows that a private corporation is to have 50% ot Govern- 
ment land, to the exclusion of all others, to develop as a private use for 
private profit and that it is not a public use and is invalid and unconstitu- 
tional. 


* 
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The proposed acquisition of defendant's property is not for a public 
purpose, in that it is not a part of the property authorized by Congress 
for a site for Public Buildings, and plaintiff has no power or right to ap- 
propriate defendant's property for other than a public purpose. 

At the time of the filing of the purported Declaration of Taking 
herein on June 20, 1958, the plaintiff deposited with the Clerk of the 
Court a sum in the amount of $25, 000. 00 as estimated just compensation 
for Parcel 2557. Aside from the invalidity of the acquisition by the plain- 
tiff as set forth above, defendant alleges that the said amount of $25, 000. 00 
is grossly inadequate, does not constitute a reasonable estimate of just 
compensation and does not constitute just compensation for the taking of 
defendant's property within the requirements and provisions of the Fifth 
Amendment of the Constitution of the United States. 

WHEREFORE, defendant demands: 

(1) That the complaint be dismissed with costs and that the Dec- 
laration of Taking filed herein be declared invalid and ineffective. 

(2) That any jury trial in the cause for the determination of just 
compensation be severed from and held separate from the trials on the 
other parcels referred to in the complaint and declaration of taking. 

LOUISAN MAMER 


By McNeill and Ricketts 
Attorneys for the Defendant 
815 15th Street, N. W., 
Washington 5, D. C. 
REpublic 7-8045 


/s/ Ralph A. Ricketts 
Ralph A. Ricketts, 
A Partner. 


MOTIONS IN THE ALTERNATIVE FOR J UDGMENT ON THE 
PLEADINGS, TO STRIKE ANSWER OF LOUISAN MAMER, ~ 
FOR HEARING AND DETERMINATION OF RIGHT TO CONDEMN, 
OR FOR SUMMARY JUDGMENT AS TO PARCEL 2557 


Comes now the District of Columbia Redevelopment Land Agency, 
plaintiff herein, by its undersigned counsel, and moves the Court under 
Rule 12(c), Federal Rules of Civil Procedure, for judgment on the 
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pleadings that plaintiff has, as a matter of law, the right and authority 
to condemn defendant's land designated herein as Parcel 2557, and that 
the asserted objections and defenses in the answer filed herein by the 
defendant, LOUISAN MAMER, do not constitute valid and legal defenses 
to the taking of said property; or in the alternative, plaintiff moves the 
Court under Rule 12(f), Federal Rules of Civil Procedure, for an order 
striking paragraphs 2, 3, 4, 5, 6, 7 and 8 of the answer of the defend- 
ant in that the asserted objections and defenses set forth in daid para- 
graphs do not constitute valid and legal defenses to the taking of said 
property; or in the alternative, plaintiff moves the Court under Rule 
12(d), Federal Rules of Civil Procedure, that this cause be heard and 
a determination made that the defenses and objections asserted in said 
answer fail to set forth a valid claim upon which the relief sought by 
the defendant, which is dismissal of the case, can be granted; or in the 
alternative, plaintiff moves the Court under Rule 56, Federal Rules of 
Civil Procedure, for summary judgment that plaintiff has the right and 
authority to condemn the lands herein involved, and as grounds for the 
said motions and each of them, plaintiff respectfully states: | 

1. The Acts of Congress set forth in the Complaint and Dec- 
laration of Taking filed herein constitute clear authority for the acquisi- 
tion by condemnation of the lands herein involved for the uses set forth 


therein. | 

Defendant's answer sets forth erroneous assumptions or conclu- 
sions of law or fact or of law and fact. | 

2. The Complaint filed herein contains a clear statement of the 
use for which the property herein involved is taken, which as therein 
stated, is the redevelopment of blighted territory in the District of 
Columbia, the prevention, reduction, or elimination of blighting factors 
or causes of blight and the elimination of substandard housing conditions 
and the communities in the inhabited alleys, by the acquisition and as- 
sembly of real property and the leasing or sale thereof for redevelopment 
pursuant to a project area plan. Such use is a public use. | 

3. There is no genuine issue between plaintiff and said defendant 
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as to any material fact, and plaintiff is entitled as a matter of law to 
judgment on the issue of the right of the District of Columbia Redevelop- 
ment Land Agency to condemn the lands herein involved. 


DISTRICT OF COLUMBIA RE- 
DEVELOPMENT LAND AGENCY 


By: /s/ Anthony C. Liotta 
Attorney, Department of Justice 


[Certificate of Service] 


MEMORANDUM OF POINTS AND AUTHORITIES 
TO SUPPORT PLAINTIFF'S ALTERNATIVE MOTIONS 
FOR JUDGMENT ON THE PLEADINGS, 
TO STRIKE ANSWER OF LOUISAN MAMER, 
FOR HEARING AND DETERMINATION OF RIGHT TO CONDEMN, 
OR FOR SUMMARY JUDGMENT AS TO PARCEL 2557 


The defendant, by denial of the averments in the complaint 
cannot impose on plaintiff an obligation to prove the proposed use to be 
made of the property so long as the proposed use is a public use. Ber-_ 
man v. Parker, 348 U.S. 26, 33. United States Ex Rel T. V- A. v. 
Welch, 327 U. S. 546, 552. Defendant, in paragraph two of his answer, 
alleges that plaintiff is not authorized to acquire defendant's property 
for public use as "Public Building Site" as set forth on Plates 2 and 3 
of the Urban Renewal Plan for Area C. 

* * * * * 

Notice of public hearing on the plans for Area C was 
published in the Washington "Bvening Star” on April 11, 23, 30 and May ts 
1956. The public hearing was held on May 14, 1956. Upon approval by 
the District of Columbia Commissioners, the plan for Area C was cer- 
tified to the Redevelopment Land Agency by the Planning Commission on 


December 5, 1956. 
* * * * * 


Further, if the defendant had any obj ections to the manner by which the 
area was designated or the scope of the area itself, these objections 


should have been asserted at the public hearing. 
* * * * 


| 
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As to paragraph 7 of the defendant's allegations, which 
alleges, among other matters, the modification of the Renewal Plan 


for Project Area C, this plan has never been modified. 
—_ eee een moadiiied. | 
* * * * * | 


As to paragraph 8(a) of defendant's answer, the resolution of 
the District of Columbia Commissioners in approving the project area 
plan for Area C and the boundaries for said area specifically sets forth 
that the data as to the conditions of the area were compiled ag a result 
of interior surveys and inspections of a substantial portion of the units 


in the area and exterior inspection of all the units in the area. 


* * * * * | 


Since the finding of the Commissioners with respect to the 
slum and blighted conditions existing in Project Area C was based upon 
substantial evidence as set forth in their resolution of November 30, 
1956, a sufficient basis was set forth for the administrative determina- 


tion which was anything but arbitrary and capricious. 
* * * * x | 


The memorandum of understanding as referred to in Para- 
graph 8(c) of the defendant's answer, was not, at any time, a binding 
agreement upon the District of Columbia Redevelopment Land Agency or 


the firm of Webb & Knapp, Inc. | 

* * *x * * | 

As to paragraph 8(d) of the defendant's answer, as, previously 
stated, the memorandum of understanding between the agency and Webb 
% Knapp, Inc., did not bind either party. Further, Title 5, Sec. 717(a), 
as previously suet gives the agency further authority to plan and 
undertake urban renewal projects. i 

As to paragraph 8(£) of defendant's answer, the matters which 
are set forth are purely ones of the financing of other agencies in the 
buying from the District of Columbia Redevelopment Land hgercy of 
property in the project area, and in no way can be construed to prevent 
the National Capital Planning Commission from designating certain por- 
tions of a project area for the use as public building sites. In this particu- 
lar case, funds for the planning of Federal Office Building Site No. 5 were 
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made available to the General Services Administration under the Inde- 
pendent Offices Appropriation Act of 1958 (P. L. 85-844) 85th Congress, 
72 Stat. 1063 (August 28, 1958). 

As to paragraph 8(g) of defendant's answer, the plaintiff, by 
virtue of the Redevelopment Land Act, District of Columbia Code, Title 
5, Sec. 717a(a) has the right to accept financial assistance from the 
Housing and Home Finance Administrator, and for loan purposes only 
must comply with the rules and regulations of the Housing and Home 
Finance Administrator pursuant to Title I of the Housing Act of 1949. 
This in no way is to presume that the Housing Act of 1949 is the authority 


for acquisition or determination of a proj ect area. One of the rules as 


prescribed by the Housing and Home Finance Administrator is that the 
redevelopment plan must be approved by him. This again pertains only 
to the procurement of financial assistance under the Housing Act of 1949. 

* * * * * 

In District of Columbia Code, Title 5, Sec. 717a(d), "* * * 
The District Commissioners are hereby authorized to enter into agree- 
ments with the agency, upon which agreements the Administrator may 
rely, to make cash payments of such deficiencies from funds of the Dis- 
trict of Columbia. * * *" The District of Columbia Commissioners are a 
party to this collateral agreement and the authority for the agency and 
the commissioners to enter into such collateral agreement is further set 
forth in the rules of the Housing and Home Finance Administrator in the 
Manual of Policies and requirements for local public agencies, Part 2, 
Chapter 1, Sec. 4, and Chapter 10, Sec. 8, of the rules prescribed by 
the Administrator of the Housing and Home Finance Agency pursuant to 


the Housing Act of 1949, as amended. 
* * * 


—— 
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MEMORANDUM OF UNDERSTANDING | 
| 
made this 15th day of March, 1954, between the DISTRICT OF COLUMBIA 
| 
REDEVELOPMENT LAND AGENCY (hereinafter referred to as the "Agency") 
| 
and the firm of WEBB & KNAPP, INC. of New York City pene refer- 
red to as "Webb & Knapp"). 


WHEREAS, the National Capital Planning Commission - the Board 
of Commissioners have approved an area in Southwest Washington, contain- 
ing a predominance of slum and blight conditions, as an appropriate area 
for redevelopment and designated it as the Southwest Survey Area, and 
Webb & Knapp, having submitted a schematic proposal for the redevelop- 
ment of such area, exclusive of Southwest Redevelopment Project Area "B"” 
thereof, but including a portion of land approximately 8-1/2 acres abutting 
said Survey Area on the North between 9th and 11th Streets. (The area 
covered by said schematic proposal is shown approximately on the attached 
map (Exhibit I) prepared by Webb & Knapp and will hereinafter be referred 
to as the "Proposal Area"): and inasmuch as Webb & Knapp desire to ad- 
vance cooperative studies and plans looking toward a definite proposal by 
Webb & Knapp for the commencement, progress and completion of such 


redevelopment; and 


WHEREAS, Webb & Knapp have already expended substantial sums 
of monies for their aforesaid schematic proposal for the redevelopment 
of the Proposal Area, and desire a memorandum of understanding with the 


Agency prior to the expenditures of further substantial funds for further 
studies and plans; and 


WHEREAS, the Agency desires the elimination of the aforesaid 
conditions of slums and blight in the Proposal Area and the redevelopment 
and reconstruction of such Area in the best interest of the community. 


Now, therefore, it appears desirable, without commitment by either 
of said parties, to set forth certain mutual understandings as to procedures 
to be followed and cooperation to be given by the Agency to Webb & Knapp. 


18 


The purpose of this memorandum is to set forth such under- 
standings. 

* * * * * 

2. Webb & Knapp intends during the ensuing twelve months from 
the date of this memorandum (except as otherwise provided in paragraph 
3 hereof) to proceed diligently to make general engineering, economic and 
development studies of the land in the Proposal Area as specified in Ex- 
hibit I, excluding however land shown on said Exhibit as proposed or to 
be proposed for public use or purposes, such as for public buildings, 
the major esplanade entrance at 10th Street, the approaches, underpasses 
and overpasses related to the proposed Southwest Expressway, the Ex- 
pressway itself, the proposed pool at the foot of the major esplanade 
entrance and waterfront installations, all railroad underpasses and over- 
passes, parks, new streets and easements for utilities. The general 
understanding is that the studies referred to in this paragraph will be 
related to land to be devoted to private use rather than public use. 

3. The Agency intends to cooperate fully with Webb & Knapp in 
so far as it deems feasible and proper and in the best public interest and 
as may be authorized by law. Such cooperation shall include among 
other things the submission to Webb & Knapp of such information as may 
be produced by subsurface surveys including test borings and other en- 
gineering studies or other studies which may be performed at the expense 
of the Agency or other public agencies as may be available or become 
available and as may be related to the redevelopment of the Proposal 
Area. The Agency recognizes that the aforesaid test borings are essen- 
tial to the effectuation of a final redevelopment plan for the Proposal 
Area. The Agency will cooperate with and assist Webb & Knapp in the 
latter's negotiations with all interested public agencies looking to the 
production of a proposed redevelopment plan for the Proposal Area which 
will be acceptable to the National Capital Planning Commission, the Dis- 


trict of Columbia Commissioners, the Housing and Home Finance Ad- 
ministrator and to all other interested parties and agencies. The Agency 
will exercise its independent judgment in making its own recommendations 
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in respect to said plan or supporting the recommendations of Webb & 


Knapp to such agencies or in supporting the recommendations of such 
agencies to Webb & Knapp as it may deem in the best public interest. 
4, * * * * a 
a) An agreement to sell such land for redevelopment to 
Webb & Knapp after a period of five years from the time of execution of 
a definitive contract subject to appropriate amendment of the redevdlop- ; 
ment plan. 
* * * * * | 
5. If and when a redevelopment plan for the Proposal Area sub- 
mitted by Webb & Knapp is adopted by the National Capital Planning Com- 
mission, approved by the District of Columbia Commissioners, approved 
by the Housing and Home Finance Administrator and certified to the 
Agency by the National Capital Planning Commission for execution, it is 
understood that the Agency will cooperate with and assist Webb & Knapp 
in the latter's efforts to produce an acceptable definitive proposal for 
the effectuation of said redevelopment plan for the Proposal Area. The 
proposal may contain the proposed purchase price and/or rertal or 
lease of the whole or any part of said Area (but not less than 50% of the 
land not proposed to be used for public purposes), together with the 


amount of space proposed to be utilized for office, commercial and 
residential purposes respectively and the number of buildings in each 
category, the price or rental ranges thereof, the land coverage thereof, 
and the number of family units proposed to occupy the residential build- 
ings and the amount of square feet to be occupied in the business and 
commercial buildings respectively and such other matters as may be 
required. Such proposal may also contain recommendations as to the 
desirable sequence of acquisitions of land. | 

6. If and when the aforesaid approval and certification have been 
effected, and an acceptable proposal shall have been submitted to the 
Agency by Webb & Knapp, it is understood that the Agency and Webb & 
Knapp may then enter negotiations respecting the formulation of a defini- 
tive contract for the acquisition and development of those portions of the 


20 


Area which may be developed by Webb & Knapp, subject, however to the 
understanding that: 

a) Webb & Knapp will acquire only such part of the Area as it 
intends to develop, such acquisition, however, to consist of not less than 
50% of the Area, excluding the space reserved for public or quasi public 
use or for public buildings; 

* * * * * 

7. It is understood that the Agency does not intend to negotiate 
with any other persons, private firms, or corporations, except by mutual 
understanding between the Agency and Webb & Knapp, for the disposition 
of land in the Proposal Area during the period when steps leading to a 
definitive proposal by Webb & Knapp are being pursued with reasonable 


dispatch and in good faith, such period, however, not to exceed fifteen 


months, except that, if for reasons beyond the control of Webb & Knapp, 

it shall have been prevented from submitting a definitive proposal within 
the prescribed time, a reasonable extension of such period may be granted 
by the Agency or its designee upon consideration of the facts as they may 
happen to be at that time. 

8. It is understood that this memorandum presents the current 
thinking ‘of Webb & Knapp and the Agency, and, if due to changing circum- 
stances, amendment becomes necessary it may be so modified by the mu- 
tual agreement of the parties concerned. 

* * * * * 

10. It is mutually understood and agreed that any references 
herein to Webb & Knapp will mean the firm of Webb & Knapp and/or 
(subject to the approval in each instance of the Agency and the Housing 
and Home Finance Administrator) any of its associated, affiliated or 
subsidiary corporations, whether now existing or hereafter organized 
or acquired. Such approval shall be based upon the reasonableness of 
the circumstances in each case. 

11. Nothing in this memorandum is intended or shall be inter- 
preted to be in any manner whatsoever inconsistent with any provision 
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of the D. C. Redevelopment Act of 1945, as amended, and if any such 
provision shall be inconsistent, then said provision shall be considered 


to be ineffective and void. 


DISTRICT OF COLUMBIA RE- 

DEVELOPMENT LAND AGENCY 

by | 
a eee 

WEBB & KNAPP, INC. 

by 


| 


| 
URBAN RENEWAL PLAN | 
SOUTHWEST URBAN RENEWAL PROJECT AREA C 


A Report of Existing Conditions 
and 
A Plan for Urban Renewal 


Adopted on April 5, 1956 
by the 


National Capital Planning Commission 
* * 


* % 

9. To provide sites for Federal office buildings within |the 
Southwest section of the District of Columbia to replace temporary 
government office buildings in accordance with "An Act to Amend the 
Public Building Purchase Contract Act of 1954" (P. L. 150, 84th Con- 
gress), approved July 12, 1955. | 


* * * * 


22 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY, 
Plaintiff, DISTRICT COURT 


~ DOCKET NO. 15-58 


) 

) 

) 

40 PARCELS OF LAND IN SQUARES ) 
325, 326, 351 and 352 IN THE DISTRICT ») 
OF COLUMBIA, MRS. BEATRICE KOLKER, ) 
ET AL., AND UNKNOWN OWNERS. ) 
Defendants. ) 


OPINION 

On June 20, 1958, plaintiff, the District of Columbia Redevelop- 
ment Land Agency filed a declaration of taking with respect to certain 
parcels of land in the southwest area of Washington. Defendant, Louisan 
Mamer, the owner of Parcel 2557, being lot 809 in Square 325 improved 
by premises known as 1108 Virginia Avenue, S. W., filed her answer on 
August 29, 1958 challenging the validity of plaintiff's action. Basically, 
defendant argues that the taking of her land was not for a public purpose 
but was for a private use and that plaintiff acted in excess of its statutory 
authority. 

In this proceeding, plaintiff has filed alternative motions either 
for judgment on the pleadings or to strike defendant's answer or for 
hearing and determination of the right to condemn or for summary judg- 
ment as to parcel 2557. The court has heard oral argument and has care- 
fully considered the original and supplementary briefs filed by both sides. 
This matter will be treated as a motion by plaintiff for summary judgment. 


The leading case in this jurisdiction dealing withthe powers of 


Congress and of the agencies to which it has delegated authority to plan 


and carry out needed housing redevelopment within the District of Colum- 
bia is Berman v. Parker, 348 U.S. 26 (1954). There the Supreme Court 
had occasion to rule on the validity of the District of Columbia Redevel- 

opment Land Act of 1945 (60 Stat. 790, D.C. Code, 1951 Ed., 886-701 
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to 5-719) from which plaintiff derives its authority. The court upheld 
the District Court's dismissal of a suit to enjoin the condemnation of 
commercial property for urban housing redevelopment in the District 
and ruled that the above statute was a constitutional exercise of the 
police powers of Congress. The arguments of that property owner were 
practically the same as those urged by this defendant in her answer. 
It was there determined that the redevelopment of substandard housing 
and of blighted areas constituted a valid public purpose for which the 
power of eminent domain may be exercised. Once it becomes clear that 
the purpose falls within the scope of congressional authority, Ithe Court 
stated, it follows that Congress has wide discretion in the choice of 
specific means to achieve that goal. Thus, the aid of private enterprise 
may be sought in order to redevelop a given area. In addition, urban 
renewal may be brought about on an area, rather than on a structure-by - 
structure basis, thus permitting the acquisition of all property within a 
given project area even if certain particular parcels may not be liable 
to be classified as substandard. The wisdom or accuracy of the de- 


| 
cisions made by the agencies set up by congress to accomplish urban 


renewal are, for the most part, beyond the scope of judicial review. As 
the Court said in the Berman case: 


"It is not for the courts to oversee the choice of the 
boundary line nor to sit in review on the size of a particu- 
lar project area. Once the question of the public purpose 
has been decided, the amount and character of land to be 
taken for the project and the need for a particular tract to 
complete the integrated plan rests in the discretion of the 
legislative branch... ." | 


* *x * 


"The rights of these property owners are satisfied when 


they receive that just compensation which the Fifth Amend- 
ment exacts as the price of the taking." (supra at p. 35-36) 


These principles laid down by the Supreme Court with respect 
to the very agencies and statutes challenged by defendant here, pertain 
to the main issues raised in her answer. The redevelopment of areas 
in the southwest section of the District of Columbia obvi sly has a 
public purpose and the various plans and procedures used by plaintiffs 
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fall clearly within the reach of congressional and agency discretion. 


Furthermore, there exists no genuine issue as to any material 
fact. There seems to be no question as to what procedure the plaintiff 
followed or what terms were embodied in the various proposals, under- 
standings or agreements questioned by defendant. The controversy here 
centers on the legal characterization to be applied to plaintiff's actions 
and thus solely involves matters of law. It is also essential that the 
issues be material and substantial rather than merely formal. "There 
may be no genuine issue even though there is a formal issue. Neither 
a purely formal denial nor, in every case, general allegations, defeat 
summary judgment." Dewey Vv. Clark, 86 App. D.C. 137, 143, 180 
F. 2d 766, 772 (1950). 

In view of the principles stated above, and in the absence of any 
genuine issue of material fact, the court concludes that the plaintiff is 
entitled to judgment as a matter of law and its motion for summary 
judgment will be granted. 

Counsel will present an appropriate order. 

/s/ Jobn J. Sirica 
United States District Judge 
March 4, 1959 


[Filed March 17, 1959] 
ORDER ON RIGHT TO CONDEMN AS TO PARCEL 2557 


This cause coming on for hearing on motions in the alternative 
filed herein by plaintiff on September 19, 1958, and after hearing and 
argument of counsel, it is by the Court this 17th day of March, 1959, 

ORDERED and ADJUDGED that said motions shall be treated as 
a motion for summary judgment and that said motion shall be and hereby 
is granted. 


/s/ John J. Sirica 
JUDGE 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed May 2, 1960] | 
Washington, D.C. | 
Tuesday, October 18, 1959 
The above-entitled cause came on for further trial on the merits at 10 
a.m., before the HONORABLE LEONARD P. WALSH, Judge, and a 
Jury. | 
* * * * 
JAMES CARROLL | 
a witness, having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
* * * * 
BY MR. LIOTTA: | 
* * * * 
Q. Now, sir, would you kindly tell us the mechanics of the repro- 
duction method that you used? Give us your details on that. A. I 
found that the lot contained 28,460 cubic feet, based on knowledge of 
similar type construction I found that the applicable rate for this type 
construction was 95 cents a cubic foot. Using that as a factor, I found 
that the replacement value of the dwelling was 27,037 | Due to the 
physical condition of the property at the time of my inspection, I 
observed a depreciation of 20 per cent, which amounted to $5,407 which 
left a depreciated value for the building of $21,630. The rear porch 
had been extended, and enclosed, for which I gave an allowance of $500, 
and the storage building had an estimated value of $350, making a total 
value of the improvements of $22,480. | 
The land I evaluated at $3708, making a total value by summation 
of $26,188. This I rounded to a land value of $3,750, and an improve- 
ment value of $22,500, making a total value for the property of $26, 250. 
MR. RICKETTS: Will you repeat that land value, please? 
THE WITNESS: $3750 for land; $2,500 for buildings, and the 
total was $26,250. | 


| 
| 
| 
| 
| 
1 
| 


i 
i 
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MR. RICKETTS: Thank you. 

BY MR. LIOTTA: 

Q. Now, sir, you mentioned, I believe, the consideration you gave 
to the income approach to value. Would you kindly tell us how you went 
about arriving at your opinion on that? A. I estimated the rental value 
of the units, unfurnished, first floor $150. Second floor, $125, and the 
third floor $60. 

* * * * 

MR. RICKETTS: Just a minute. I do not see who the parties are, 
where it has any reference. We could know the sale without knowing 
the parties. 

MR. LIOTTA: I respectfully submit he was the one who raised 

that very point at the bench. 

THE COURT: Yes, all right. 

You do not want to know the names? 

MR. RICKETTS: No, sir. 

THE COURT: All right. 

THE WITNESS: That property sold for $14500. 


The subject property, 1108, was purchased by L. E. Mamer on 
December 30, 1952, for $16,000. 

1116 Virginia Avenue sold November 9, 1953, for $14,000. That 
was a three-story brick. 

1118 Virginia Avenue sold in June, 1956 for $15,000. These sales 
in the same block, of frame and brick buildings, I thought established a 


good comparable value, or bracketed to value of the properties in that 
block, prior to restoration. 
BY MR. LIOTTA: 

Q. Prior to restoration? A. Yes. 

Q. And that is the way you considered them comparable. A. The 
comparability as I saw it. 

Q. All right now, Mr. Carroll, what, in you opinion was the highest 
and best use of the subject property? A. I feel that the property was 
being used or put to use by the owner, the property was being put to its 
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highest and best use as it was being used, which was a rent proposition, 
| 


but two units and a home place for the owners. 
* * * 
CROSS EXAMINATION 
BY MR. RICKETTS: 

* * * | 

Q. You anticipated my next question, Mr. Carroll: Did you make 
any more appraisals? A. No, sir. 

Q. Who took the measurements of the subject property? 
A. Mr. Meyers and I. 

Q. Mr. Meyers and you? Then you both took part in this? 


A. Yes, Sir. ! 


Q. And what measurements he made, and he was yout assistant, 
you used those? A. Yes, sir. | 

Q. Did you check back on his measurements? A. Yes, sir. 

Q. Did you talk this over with any other appraisers that were ap- 
praising this property? A. No, sir. | 

Q. You did not exchange ideas of values? A. No, sir. 

Q. Mr. Carroll, you appraised this land at $3708. How did you 
arrive at that? A. I found by comparison that the land was worth ap- 
proximately, I do not recall now, but between $1.25 a square foot and 
$1.50 a sqaure foot. 


\ 
* * * 


October 14, 1959 
* * * * 
THE COURT: What year? 
MR. MacLeod: 1956 - the plan was then approved by the Planning 
Commission, submitted to the Commissioners. 


They had hearings on May 14, 1956, and they approved them. On 
their approval, it becomes the plan, May 14, 1956. | 

Following approval, the land was certified to the Land Agency by 

the Planning Commission by letter from Harlan Bartholomew to 
John A. Remon, delivered May, 1956 -- December 1956. 
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RLA knew they were going to -- John Brown, Acting counsel -- 

MR. RICKETTS: I know that, your Honor. 

I appreciate that the plan was approved by the National Capital 
Planning Commission, but I am submitting for your Honor's considera~- 
tion that the over-all plan has to be approved under the Act by the D. C. 
Commissioners after all of these things that Mr. MacLeod has said, 
and then certified to the RLA, and the RLA, it had not been certified to 
the RLA to go ahead to take when this witness inspected. 

THE COURT: Well, let me ask you this: Was this question raised 
at pre-trial? 

MR. RICKETTS: No, sir, because this is the only time it came to 
our attention. 

MR. MacLEOD: There was no question raised. Every one knew 
about this thing. Every one knew what the testimony would be. 

MR. RICKETTS:: Now, may I say this, your Honor? At the pre- 
trial, I did not know when these appraisals were made. I developed that 
yesterday. 

* * * 

WILLIAM THROCKMORTON 
a witness, having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. LIOTTA: 
* * * * 


Q. Tell us what you did on each one of them, Mr. Throckmorton? 
A. In the first place, starting with the cost approach on it, we cubed 


the house, measured it, both by direct measurement and also from blue 
print plans which were furnished me by either Mr. Ricketts or the owner, 
and assigned valuation to that less what the proper depreciation was felt 

justified, and added the land value to it. 

@. Then what did youdo? A. The second approach on it was, 
not being able to set up a -- 

Q. Let me ask you this, please, sir. Before you go on to your 
next method just exactly what were your mechanics in this reproduction 
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method? A. Do you want the figures? 

Q. Yes, if you please. A. All right, sir. 

The measurements of the house, I will not go into detail on them, 
because there were several extensions and basement --the total cubical 
contents of the house was 28,560. I gave it a rate of $1.25 a cubic foot 
which may seem to be considerably on the liberal side, but with the ex- 
tensive amount of work and equipment that was put in the house I felt 
that that rate was justified. So we had a replacement cost new of 
$35,700. | 

I took a total depreciation of 30 per cent, which included functional 
and economical and physical, which gave me a net valuation of $2, 990, 
to which I added a tool house on the rear of the lot of $500, and a land 
valuation of $6,000 which gave me a total valuation of $31, 500. 

* * * * 

C. ROBERT BOUCHER 
a witness, having been duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, LIOTTA: 


* * * * | 


| 
| 


Q. In connection with the method that you used, would you kindly 
tell us the mechanics of each method that you used? A. In considering, 
I will start as I have in my appraisal report, from an income point of 
view for residential property, in this case in my opinion as in most cases 
I am confronted with it does not generate the greatest possible value. 

In the summation approach to value, which more normally than not 


generates the value or an estimate of value at the upper a the range 


of value, I will give my computations now. 

It was my opinion that the $27, 887 estimated cubic feet contained 
would be replaceable -- excuse me one minute -- I have reports in there, 
delete that, please. 

That the total cubic content of 28,084 cubic feet corid be replaceable 
today for $29, 488, which would contemplate the prudent use ot labor, 


materials, insurance on the job, capital requirements, and a! reasonable 
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contractor's or architect's fee. 

That would be $29, 488 new today. Now, the fact is it is question- 
able if any one would build that house as it is, as we have all seen it, in 
it present layout. 

From that sum, by virtue of the fact that it is not new, it is many 
years old, but has very tastefully and very properly been brought back 
up, in other words, as I observed it, there was just about as much done 
to bring that house into present-day function as could be done. Conse- 
quently, from the reappraisement cost new, I deducted the sum of 20 per 
cent to estimate or measure physical accrued depreciation as well as 
functional depreciation, such as low ceilings and things like that. 

That resulted, first that 20 per cent depreciation factor computed 
at $5,898 which left a depreciated replacement cost of $23,590, the 
depreciated replacement cost of a storage building in the rear was put in 

by judgment at a flat $350. 

The total depreciated replacement cost then was $25,940. I then 
added the land value by comparison, and it was my judgment that that 
site, as if unimproved, had a value of $5,000. This indicated value of 
$28,940 was then rounded to the nearest even figure of $29,000. 

Now, in the third approach to value -- 

BY MR. LIOTTA: 

Q. Excuse me, Mr. Boucher, what was your cubic rate there that 
you used in that approach? =A. $1.05 per cubic foot. 

Q. Iam not sure I got this, why did you use that rate? Did you 
state why you used that? A. I will state it again if you would like. 

Q. CouldI hear itagain? A. I subscribed, as all professional 


appraisers do, to National Cost Reporting Indices, such as Beck, 


Cleminshaw, and others, and I believe that subscribe -- I subscribe to 
all of the known ones. Sometimes they are in variance, of course. But 
a study of all of them, plus architectural advise, locally on the scene, 
enabled me to tie it down just as close as it was possible for me in my 
opinion, based upon all of them, was one dollar and five cents per cubic 


foot. 
* * * 
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700 DELBERT W. LEE 
was called as a witness and being first duly sworn, was examined and 


testified as follows: 
* * * * 
706 DIRECT EXAMINATION 
BY MR. McNEILL: 


* * * * * 


721 Q. Well, now, did you make a schedule which formed a certain 
conclusive amount? A. Yes, sir. | 
Q. Will you tell the jury the details of your capitalization and 
results which I believe is on the reproduction theory? A. That is 
correct. I considered the building having a cubical content of 30,440 
feet, at $1.25 a foot, or reproduction value of $36,488. I considered a 
depreciation of ten per cent or $3,648. Which would give a value as of 
the date of taking of $32,840, which I rounded out to $32,850. | 
I considered the storage building in the rear of the property which 
had 1496 cubic feet at 50 cents per cube, $748, depreciated f per cent 
or. $112, found a value as is of $636. 
I rounded that to $650. Then I considered the land, Sioa square 
feet at $4.00 a foot, which was $12,024 and I rounded it to $12,000 for 
the property -- the plot, and arrived at the conclusion that the property 


in its entirety, was $45,500. 


* * * * 
748 Washington, D. c. 
796 CAREY WINSTON T2™F8«ay; October 15, 1959 
was called as a witness and being first duly sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. RICKETTS: 
* * * * * 
792 Q. What was that? A. May I comment, the depreciation is a 
matter of opinion and not a matter of mathematics except when you 
793 are dealing with accounting and income tax matters. | 
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In our opinion, considering the condition of the property actually, 
there is little visible depreciation. Evidently this house -- there is 
always some depreciation in any property, there are always things. We 
took a figure of 12 per cent which I think is quite generous, which was 
4,000 in round figures, $4,488. 

Q. And deducting that, what was the net result? A. That gave a 
value to the house of $32,000. 

Q. Now, will you explain the reproduction cost on the shed? 

A. The shed contained 1,496 cubic feet at 60 cents a cubic foot or $897. 
We took a round figure of depreciation of $397, so as to give the shed a 
value of $500. 

Q@. Excuse me. I find it difficult to understand you when you talk 
so fast. Will you talk slower, please? A. Iam sorry. The shed 
contains -- at a reproduction cost new of $0.60 per cubic foot, or $897. 
We depreciated this $397, giving a present value of $500. 

Q. Now, what is the present valuation of all of the improvements? 
A. $32,500. 


* * * 


1042 Washington, D. C. 
Tuesday, October 20, 1959 


* * * 
1044 LOUISAN MAMER 
a witness, having been previously sworn, resumed her testimony further 
as follows: 
REDIRECT EXAMINATION 
BY MR. RICKETTS: 
* * 
1049 (IN OPEN COURT.) 


(Defendant-Mamer's Exhibit 11 is 
received in evidence.) 


THE COURT: The Court would make inquiry of counsel for the 


government prior to the time of receiving this in evidence, do you have 
any questions that you want to ask the witness pertaining to this exhibit. 
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MR. MacLEOD: No questions. 

MR. RICKETTS: May I present this to the jury, your Honor. 

THE COURT: Yes, sir. | 

(Defendant-Mamer Exhibit No. 11 is shown to the jurors. ) 

BY MR. RICKETTS: 

Q. Mrs. Mamer, you have testified to a breakdown of: expenditures 
to the house totaling $25,731.24. I show you here ten envelopes which 
are marked Mamer Exhibits 8-A to 8-J. Are these the canceled checks, 
vouchers and receipts and so forth which support this statement ? 

A. They are. | 

MR. RICKETTS: Your Honor please, I wish to introduce these in 

evidence. 


all 


| 


[Filed November 5, 1959] ¥ 


VERDICT OF THE JURY 


We, the undersigned members of the jury heretofore selected, 
impaneled and sworn in the above-entitled cause to ascertain, appraise 
and award just compensation for the land condemned and taken in this 
proceeding, do now, upon our oaths, appraise, value and award the just 
compensation for the fee simple absolute title to the parcels as set 
forth below: 

PARCEL 2550 


Lot 813 in Square 325 $16, 000. 00 
Dollars 


PARCEL 2553 


Lots 21 and 811 in Square 325 $25, 500. 00 
Dollars 


PARCEL 2557 


Lot 809 in Square 325 $32, 500. 00 
Dollars 


PARCEL 2560 


Lot 16 in Square 325 $21, 500. 00 
Dollars 


PARCEL 2591 


Lot 32 in Square 326 $13, 500. 00 
Dollars 


PARCEL 2679 
Lot 802 in Square 351 $14, 500. 00 
Dollars 


PARCEL 2664 


Lot 808 in Square 351 $40, 000. 00 
Dollars 


PARCEL 2665 


Lot 31 in Square 351 $ ) 
Dollars ) 


PARCEL 2666 $64, 500. 00 ; 
Lots 806 and 807 in Square 351 
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Parcel Lot Square Award Deposit Deficiency 


2547 816 325 $ 176.25 $ 1,650. he ise 
2549 814 325 11, 500. 00 9, 000. $2, 500. 00 
2550 813 325 16, 000. 00 9, 500. | 6, 500. 00* 
2553 21&811 325 25,500.00 16,500. 9, 000. 00* 
2554 20 325 17,000.00 16,500. | 500.00 
2557 809 $25 32,500.00 25, 000. 7, 500. 00* 
2560 16 325 21,500.00 16,500. 5, 000. 00* 
2561 15 325 22,000.00 15,000. 7, 000. 00 
2562 14 325 23, 750. 19, 500. 4, 250. 00 
A-48 Public Alley 325 Ls 

2591 32 326 13, 500. 12, 000. 1, 500. 00* 
A-49 Public Alley 326 1. bn ee 
2656 7 351 17,250. 14, 838. 2, 412. 00 
2659 29&30 351 14,000. 11, 640. 2, 360. 00 
2679 802 351 14,500. 10, 650. 3, 850. 00* 
2664 808 351 40, 000. 31, 081. '8, 919. 00* 
2665) 31 & 806 

2666) 807 351 64,500. 56, 200. '8, 300. 00* 
A-50 Public Alley 351 1 i: 

A-51 Public Alley 351 1. 1. eee 
2670 812 351 12, 250. 9, 699. \2, 551. 00 
2720 26 352 23, 000. 18, 500. 4, 500. 00 
A-52 Public Alley 352 1: 1. | 


| 


i 


* Plus interest. 


AND IT IS FURTHER ADJUDGED and ORDERED that the District 
of Columbia Redevelopment Land Agency deposit into the registry of the 
court the difference between the amounts of said awards and'the amounts 

| 


deposited with the declaration of taking as the estimated just, compensa- 
tion for all Parcels except Parcels 2547, A-48, A-49, A-50, A-51 and 
A-52, together with interest at the rate of 6 per centum per annum on 
the amounts of the deficiencies as to Parcels 2550, 2553, 2557, 2560, 
2591, 2679, 2664, 2665 and 2666 from June 20, 1958, the date of the 
filing of the declaration of taking, to the date of the deposit. 


/s/ LEONARD P. WALSH 
JUDGE 


Presented by: 


/s/ ANTHONY C. LIOTTA 
Attorney, Department of Justice 
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IN WITNESS WHEREOF we have hereunto set our hands and 


seals this day of November 1959. 
* * * 


ED 


{ Filed December 9, 1959] 
JUDGMENT 


Upon consideration of the verdicts of the jury returned herein 
on November 5, 1959, awarding compensation for Parcels 2547, 2549, 
2550, 2553, 2554, 2557, 2560, 2561, 2562, A-48, 2591, A-49, 2656, 

2659, 2679, 2664, 2665, 2666, A-50, A-51, 2670, 2720 and A-52 as 
described in the complaint and proceedings in this cause; 

And it further appearing that pursuant to the Act of March 1, 
1929, c. 416(45 Stat. 1415), the District of Columbia Redevelopment 
Land Agency, plaintiff in this cause, did on the 20th day of June 1958, 
file a declaration of taking in this cause in respect of said parcels and 
did on the same day deposit in the registry of the court for the use of 
persons entitled thereto the estimated compensation for said parcels 
as stated in said-declaration of taking, whereby the title to said parcels 
became vested in the District of Columbia Redevelopment Land Agency 
in fee simple absolute on said June 20, 1958; 

WHEREUPON, it is this 9th day of December 1959, by the Court 
ADJUDGED, ORDERED and DECREED that the award for said parcels 
be and the same is hereby finally ratified and confirmed; and 

IT IS FURTHER ADJUDGED and ORDERED that the parties owning 
said parcels are entitled to the sums awarded by said verdicts as just 
compensation for the same have judgment against the District of Colum- 
pia Redevelopment Land Agency for the amount of said awards as 


follows: 
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Appellant's counsel respectfully states to the Court that in view 
of the long delay in securing a copy of the Official Reporter's: record of 
the testimony and proceedings in the Court, it has proved impossible 
to submit at this date a brief and appendix in full detail. | 
It may be that in due course the Court will think it desirable to 
have appellant file a supplemental brief, elaborating upon the points 
made, the exceptions to the Court's rulings on evidence and legal points, 
and upon the verdict of the jury, and the judgment of the court as to the 
just compensation to which appellant was entitled under the law and from 
the evidence. 


| 
i 
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| 
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QUESTIONS PRESENTED 


1. Whether the district court correctly entered summary 
judgment upholding the authority of the District of Co- 
lumbia Redevelopment Land Agency to condemn appel- 
lant’s property for Southwest Urban Renewal Project 
Area C on the ground that the allegations in her answer 
presented no valid legal defenses to the taking. 


2. Whether appellant’s contention that the award is 
contrary to the weight of the evidence presents anything 
for appellate review. 


3. Whether the district court erred in instructing the 
jury that market value, rather than the owner’s cost or 
investment, is the criterion for ascertaining just compen- 
sation and that the cost of the improvements or of repro- 
ducing them may be considered only if the jury is per- 
suaded that a reasonably prudent person would repro- 
duce the property at such a cost. 


Ques’ 
Opin: 


tions presented 
ion below 


Jurisdiction ... 
Statement 
Statutes involved 
Summary of argument 
Argument: 
I. The District Court correctly granted summary judg- 


II. 


HI. 


ment upholding the authority of R.L.A. to condemn 
appellant’s property 
Appellant’s contention that the jury should have 
accepted her view of the evidence presents nothing 
for appellate review 


The District Court correctly instructed the jury con- 
cerning reproduction costs and improvement costs.... 


Conclusion 
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BRIEF FOR APPELLEE 


OPINION BELOW 


The memorandum opinion of the district court (App. 
22) granting appellee’s motion for summary judgment 
which upheld the authority to condemn appellant’s prop- 
erty is not reported. No opinion was written relating to 
the jury’s award of compensation. 


JURISDICTION 


This condemnation proceeding was instituted on June 
20, 1958, under authority of the Act of March 1, 1929, 
45 Stat. 1415, as amended, D.C. Code (1951), Sees. 16-619 
to 16-644, authorizing condemnation of property in the 


(1) 


2 


District of Columbia for use by the United States, and 
under the District of Columbia Redevelopment Act of 
1945, approved August 2, 1946, 60 Stat. 790, as amended, 
D.C. Code (1951), Secs. 5-701 et seg. Appellant, by an- 
swer, denied the authority of appellee to condemn the 
property. Following a hearing, summary judgment was 
entered on March 17, 1959, upholding the authority to 
condemn.: Final judgment awarding compensation was 
entered on December 9, 1959. On December 31, 1959, 
appellant filed a notice of appeal from the final judgment 
of December 9, 1959, and a second notice of appeal from 
the judgment of March 17, 1959. 

We deny the jurisdiction of this Court over the appeal 
from the interlocutory order of March 17, 1959.2 The 
jurisdiction of this Court over the appeal from the final 
judgment of December 9, 1959, rests upon 28 U.S.C. See. 
1291. 


STATEMENT 


The District of Columbia Redevelopment Land Agency 
instituted this condemnation proceeding on June 20, 1958, 
to acquire 40 parcels of land and improvements for use in 
the redevelopment of Southwest Washington, D. C. (Proj- 
ect Area C) under authority of the District of Columbia 
Redevelopment Act of 1945, approved August 2, 1946, 
60 Stat. 790, as amended, D.C. Code (1951), Sees. 5-701 
to 5-719. Included in the acquisition is Parcel 2557, a 
house and lot, located at 1108 Virginia Avenue, S. W., 


1 Appellant appealed from this judgment on April 10, 1959, 
but that appeal was dismissed as premature by order of this 
Court on July 14, 1959 (C.A. D.C. No. 15,154). 


2 These two notices of appeals account for the two docket num- 
bers assigned these cases in this Court. We submit that the 
appeal from the order of March 17, 1959, is invalid as being 
from an interlocutory order and should be dismissed, as was the 
earlier attempted appeal from the same order. Appellant would 
in no way be harmed by such dismissal since she is entitled to 
raise all her objections to that order in her appeal from the final 
condemnation judgment of December 9, 1959. In_ short, the 
appeal from the March order is surplusage. 
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owned by appellant (Tr. 524). On the same day a decla- 
ration of taking was filed with a deposit of $25,000 as 
estimated just compensation for Parcel 2557. 

Appellant filed an answer to the complaint in August, 
1958, in which she alleged that inclusion of her property 
in the redevelopment program was arbitrary, capricious, 
unreasonable, unjust, contrary to the provisions of the Re- 
development Act, and for a private rather than a public 
purpose. On September 19, 1958, R.L.A. filed in a single 
paper “Motions in the Alternative for Judgment on the 
Pleadings, to Strike the Answer of Louisan Mamer, for 
Hearing and Determination of Right to Condemn, or for 
Summary Judgment as to Parcel 2557” on the grounds 
that appellant’s objections do not constitute valid legal 
defenses to the taking. Following a hearing on January 
15, 1959, the district court (Judge Sirica) handed down 
an opinion on March 4, 1959, granting R.L.A.’s motion 
for summary judgment (App. 22). After comparing the 
principles announced in Berman v. Parker, 348 U.S. 26 
(1954), with appellant’s allegations, the opinion stated: 


These principles, laid down by the Supreme Court 
with respect to the very agencies and statutes chal- 
lenged by defendant here, pertain to the main issues 
raised in her answer. The redevelopment of areas 
in the southwest section of the District of Columbia 
obviously has a public purpose and the various plans 
and procedures used by plaintiff fall clearly within 
the reach of congressional and agency discretion. 

Furthermore, there exists no genuine issue as to 
any material fact. There seems to be no question 
as to what procedure the plaintiff followed or what 
terms were embodied in the various proposals, under- 
standings or agreements questioned by defendant. 
The controversy here centers on the legal characteri- 
zation to be applied to plaintiffs actions and thus 

‘ solely involves matters of law. It is also essential 
that the issues be material and substantial rather 
than merelv formal. “There may be no genuine issue 
even though there is a formal issue. Neither a pure- 
ly formal denial nor, in every case, general allega- 
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tions, defeat summary judgment.” Dewey v. Clark, 
86 App. D.C. 137, 143, 180 F.2d 766, 772 (1950). 

In view of the principles stated above, and in the 
absence of any genuine issue of material fact, the 
court concludes that the plaintiff is entitled to judg- 
ment as a matter of law and its motion for summary 
jadgment will be granted. 

An order of summary judgment upholding the authority 
to condemn was entered on March 17, 1959. 

Appellant’s property consisted of a lot 27x117 feet, 
zoned residential, and a two-and-one-half-story, frame, 
detached dwelling with part basement, front bay and a 
one-story, rear extension (Tr. 524-525). The first floor 
contained an entrance hall, a living room, a bedroom, tile 
bath, kitchen-dinette combination and an enclosed rear 
porch. The second floor had a living room, bedroom, 
kitchen and tile bath. The third floor had a bedroom and 
a den with low ceilings slanting at the end (Tr. 525, 550, 
661). There was a storage building at the rear of the 
lot (Tr. 526). 

The property was purchased by appellant on December 
17, 1952, for $16,000 (Tr. 718, 920). The house was ap- 
proximately 100 years old (Tr. 661), but had been exten- 
sively remodeled and renovated by appellant at an assert- 
ed cost of about $25,000 (Tr. 929-1015, 1044-1053, 1058). 

At the trial to determine the just compensation for the 
taking, before Judge Walsh and a jury, R.L.A. offered 
valuations by three expert witnesses who based their esti- 
mates on consideration of (1) reproduction less depreci- 
ation, (2) capitalization of rental income and (3) sales 
prices of comparable properties. Their valuations were 
$26,250 (Carroll, Tr. 539), $31,500 (Throckmorton, Tr. 
618), and $29,000 (Boucher, Tr. 672). Appellant offered 
valuations by two expert witnesses who used the same 


3 The five-man jury provided for in condemnation cases in the 
District of Columbia must view the properties and is an above- 
average jury since it is composed of “freeholders in said Dis- 
trict.” D.C. Code (1951), Secs. 16-629, 16-631. As is the usual 
practice, numerous parcels in the same area were here tried 
together. 
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three approaches to value. Their valuations were $45,000 
(Lee, Tr. 721) and $47,000 (Winston, Tr. 790). In addi- 
tion, over objection by counsel for R.L.A. (Tr. 1058), 
appellant presented testimony that the cost of the im- 
provements which she put on the property since 1953 
was about $25,000 (Tr. 925-1015, 1044-1058). 

The jury returned a verdict of just compensation in the 
amount of $32,500 and judgment was entered awarding 
that sum on December 9, 1959 (App. 34-36). Appellant 
filed a notice of appeal from that judgment and also a 
notice of appeal from the earlier order of March 17, 
1959, upholding the authority to condemn. By order of 
this Court on April 29, 1960, the two appeals were con- 
solidated for briefing and argument. 


STATUTES INVOLVED 


To the extent necessary, the relevant portions of the 
District of Columbia Redevelopment Act of 1945, ap- 
proved August 2, 1946, 60 Stat. 290, as amended, D.C. 


Code (1951), Secs. 5-701 to 5-719, are quoted in the 
Argument infra. 


SUMMARY OF ARGUMENT 
I 


Appellant alleged in her answer that inclusion of her 
property in the redevelopment program is “arbitrary, 
capricious, unreasonable, unjust, and invalid.” On motion 
by R.L.A., the district court granted summary judgment 
upholding the authority to condemn her property for that 
purpose. Under the principles set forth in Berman v. 
Parker, 348 U.S. 26 (1954), and Donnelly v. District of 
Columbia Redevel. Land Agency, US. App. D.C. 

, 269 F.2d 546 (1959), cert. den. 361 U.S. 949, reh. 
den. 362 U.S. 914, that ruling was plainly correct, because 
her allegations presented no genuine issue as to any ma- 
terial fact, but only conclusions of law, and those conclu- 
sions are both immaterial and erroneous. 
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so 


Appellant’s contention that the jury, in making its 
award, “favored the Government witnesses” when the 
values adduced by appellant’s witnesses “are more realis- 
tie” relates to an issue which it is the function of the 
jury to decide and presents nothing for appellate review. 
The award is within the range of the evidence and there 
is substantial evidence to support it. 


pans 


Contrary to appellant’s contention, the district court 
did not, by its instruction to the jury, exclude the testi- 
mony as to improvements made on the property by appel- 
lant. The court instructed the jury that it should not 
consider the cost of improvements made to property as 
bearing on its market value unless “the landowners have 
shown by a preponderance of the evidence that a reason- 
ably prudent person would undertake the improvements 
of the property for the figure given as improvement cost 
on the date of taking” and that “market value” is the 
criterion which “may be more or less than the owner’s 
cost or investment.” That instruction accords completely 
with requirements laid down by the Supreme Court. 
There is no possibility that the jury was misled by refer- 
ence to the date of taking so as to conclude that no one 
would improve the property on that date because of the 
redevelopment program. As in all other condemnation 
actions under the redevelopment program in Washington, 
this case was carefully tried by R.L.A. and the court so 
as to exclude all depressing effect of the program on 
values and the jury was fully advised that the property 
should be valued on that basis. 
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ARGUMENT 
I 


The District Court Correctly Granted Summary Judg- 
ment Upholding the Authority of R.L.A. to Condemn 
Appellant’s Property 


1. Appellant alleged in her answer and contends here 
that inclusion of her property in the redevelopment pro- 
gram is “arbitrary, capricious, unreasonable, unjust and 
invalid.” She further contends that the district court 
erred in rejecting her allegations by summary judgment 
on the ground that they present genuine issues as to 
material facts. We submit that the district court cor- 
rectly granted summary judgment against appellant’s 
challenges to the authority to acquire her property. 

As the district court pointed out the “principles laid 
down by the Supreme Court [in Berman v. Parker, 348 
U.S. 26 (1954)] with respect to the very agencies and 
statutes challenged by defendant here, pertain to the 
main issues raised in her answer. The redevelopment of 
areas in the southwest section of the District of Columbia 
obviously has a public purpose and the various plans and 
procedures used by plaintiff fall clearly within the reach 
of congressional and agency discretion.” Also, as this 
Court recently stated in Donnelly v. District of Columbia 
Redevel. Land Agency, U.S. App. D.C. » 269 
F.2d 546 (1959), cert. den. 361 U.S. 949, reh. den. 362 
U.S. 914, upholding a summary judgment which rejected 
a great number of the same or similar contentions now 
raised by appellant: “We have not ignored plaintiff’s 
charges that the present plan of redevelopment was 
adopted illegally and in bad faith. However, the allega- 
tions made—viewed in the most sympathetic light—are 
not of a nature which (if established) would vitiate the 
action taken.” 

Certainly, contrary to appellant’s view (Point II), the 
mere assertion of arbitrary, capricious, unreasonable, etc., 
action does not raise a genuine issue of material fact. 
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Even the well-pleaded facts here present no more than 
conclusions of law or, as the district court put it, present 
“the legal characterization to be applied to plaintiff’s ac- 
tions and thus solely involves matters of law.” As was 
stated in Barnidge v. United States, 101 F.2d 295, 297 
(C.A. 8, 1939), sustaining the validity of a condemnation 
action: 


In support of his contention that the court erred 
in striking parts of his answer, counsel seeks to in- 
voke the rule that all facts that were well pleaded 
in the answer must be accepted as true. Hence, it is 
urged that the allegations in the answer that there 
was no power in plaintiff to condemn, that no an- 
thority is vested in the Secretary of the Interior to 
commence proceedings, that the use is not a public 
one, that funds are not available, and that the His- 
toric Sites Act is unconstitutional, must be accepted 
as true. But while, for the purpose of such motion, 
the well-pleaded facts must be accepted as true, it 
does not follow that conclusions of law are admitted. 
[Citing authorities.] Admitting the facts pleaded, 
but not appellant’s conclusions of law, the court held 
that the parts of the answer stricken did not consti- 
tute a defense to the proceeding. 


“Something more is necessary to challenge the legislative 
declaration.” Keyes v. United States, 119 F.2d 444, 447 
(C.A. D.C. 1941), cert. den. 314 U.S. 636. Also, as was 
stated, in granting a motion by the Redevelopment Land 
Agency for summary judgment in similar circumstances, 
in D. C. Redevelopment Land Agency v. 70 Parcels of 
Land in Square 541, 153 F.Supp. 840, 841 (D.C. 1954) : 


This Court finds, from a consideration of the whole 
record, that such a charge cannot be sustained. None 
of defendant’s pleadings or affidavits support the 
claims of arbitrary and capricious action, or of ac- 
tions beyond the scope of the statute, by the author- 
ized officials. 

“There may be no genuine issue for trial even 
though there is a formal issue. Neither a purely 
formal denial nor, in every case, general allegations, 
defeat summary judgment.” Dewey v. Clark, 86 App. 
D.C. 143, 180 F.2d 766, 772. 
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Appellant’s contention that her property is not being 
taken for a public use can only be an assertion that the 
taking is not necessary or that the redevelopment bound- 
aries have been unlawfully drawn. Both contentions have 
been rejected in the Berman and Donnelly cases on set- 
tled principles that apply equally to inclusion of appel- 
lant’s property. 

2. The contention that R.L.A. had no authority to 
enter into a “Memorandum of Understanding” with the 
firm of Webb & Knapp, Inc., in March, 1954, prior to 
final approval of the project by the District of Columbia 
Commissioners on November 30, 1956, is without merit. 
Appellant fails to recognize that the Webb & Knapp pro- 
posal and the memorandum of understanding relate solely 
to the proposed use and development of the redevelop- 
ment area, matters which are of no concern to appellant 
so long as her property is being acquired for a public 
use. Appellant also fails to recognize that R.L.A. has 
been authorized to carry into effect the purposes and 
intentions of Congress on an over-all basis—not merely 
as related to appellant’s individual property. “In the 
present case, Congress and its authorized agencies attack 
the problem of the blighted parts of the community on an 
area rather than on a_ structure-by-structure basis.” 
Berman v. Parker, 348 U.S. 26, 34 (1954); United States 
ex rel. T.V.A. v. Welch, 327 U.S. 546, 552 (1946). 

Moreover, the memorandum of understanding was not, 
at any time, a binding agreement upon R.L.A. or Webb 
& Knapp, Inc. The instrument itself states: “Therefore, 
it appears desirable, without commitment by either of 
said parties, to set forth certain mutual understandings 
as to the procedures to be followed and cooperation to 
be given by the agency to Webb & Knapp” (App. 17). 
Surely, it was not the intention of Congress to prevent 
R.L.A. from preparing for the future development of any 
project area plan to be adopted by the National Capital 
Planning Commission and approved by the District of 
Columbia Commissioners. 

In addition, Section 7(f) of the Redevelopment Act 
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[D.C. 5-706(f)] provides: “No lease or sale of any project 
area or portion thereof shall be made by the Agency to 
any public redevelopment company unless the terms of 
such lease or sale shall provide greater compensation to 
the Agency than any offer or combination of offers based 
on substantially the same area and substantially the same 
redevelopment plan which shall be received from any 
responsible private sources * °°” Certainly, R.L.A. had 
the right to look ahead to the final adoption of a project 
area and to deal in advance tentatively with a responsible 
private developer. Section 6(¢) [D.C. 5-705(¢)] provides: 
“In the project area planning, the Planning Commission 
is directed to consult from time to time with the Agency, 
and the Agency shall be free at all times to submit to 
the Planning Commission suggestions regarding both the 
location and extent of project areas and the use and site 
plans of project areas.” Under Section 14(b) (D.C. 
5-713(b)], R.-L.A. is empowered “to secure planning, land 
economics and valuation services, and other expert serv- 
ices related to the acquisition and disposition of real 
property, by contract or otherwise, at rates of pay or 
fees not to exceed those usual for similar services else- 
where * * *.” By Section 20(b) [D.C. 5-717(a)(b)], “the 
Agency is authorized to accept from the Housing and 
Home Finance Administrator advances of funds for sur- 
veys and plans in preparation of a project or projects 
authorized by this Act * * *.” Section 4(b) [D.C. 5-703 
(b)] grants R.L.A. “in general all the powers necessary 
or proper to the performance of its duties and functions 
under this Act.” Finally, Section 20(1) [D.C. 5-717(a) 
(i)] provides: “In addition to its authority under any 
other provision of this Act, the Agency is hereby author- 
ized to plan and undertake urban renewal projects (as 
such projects are defined in title I of the Housing Act 
of 1949, as amended) * * °.” 

3. Appellant contends that her land cannot be con- 
demned for a public building site because the approved 
plan for Project Area C referred to the Act of July 12, 
1955, 69 Stat. 297, entitled “An Act to Amend the Public 


it 


Building Purchase Contract Act of 1954” in connection 
with Federal office building sites in the area and that Act 
provides only for lease-purchase contracts by the General 
Services Administration. The contention is without 
merit.* 

The reference is one which concerns solely the financ- 
ing by another Federal agency in the buying from R.L.A. 
of property in the project area. It can neither bind the 
agency as to method of payment nor be construed to pre- 
vent the National Capital Planning Commission and the 
District of Columbia Commissioners from validly desig- 
nating certain portions of the project area for use as 
public building sites and the consequent acquisition of 
them by R.L.A. by condemnation. 

4. Appellant contends that the approved plan for Proj- 
ect Area C was subsequently modified without following 
the procedures (public hearing, ete.) required by Section 
12 [D.C. 5-711] of the Redevelopment Act. Specifically, 
she refers to a “Cooperation Agreement” entered into on 
December 27, 1956, by the District of Columbia Commis- 
sioners and R.L.A., without a public hearing, wherein the 
Commissioners agreed to furnish about $30,472,000 as 
local grants-in-aid for water supply, sewerage, highways, 
schools, recreation, fire and police stations, demolition, 
and libraries. As stated therein, the agreement was re- 
quired to obtain the necessary Federal financial assist- 
ance by way of a loan from the Housing and Home Fi- 
nance Administrator. Section 20(a) [D.C. 5-717(a) (a)- 
(j)] authorizes R.L.A. to obtain such assistance. The 
Housing Act of 1949, as amended, 42 U.S.C. Sec. 1454, 
requires, as a prerequisite to such assistance, that there 
be local grants-in-aid totaling about one-third of the net 
project cost. 

When the plan for Project Area C was approved a 
month earlier (November 30, 1956) by the District of 


*The use of portions of the redevelopment area for public 
building sites and other public uses is expressly authorized by 
the Redevelopment Act. Sections 6(a), 6(b)(2) [D.C. 5-705(a), 
5-705(b) (2)] and 7(a) [D.C. 5-706(a)]. 
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Columbia Commissioners, after a public hearing, it con- 
tained, as Appendix B, a statement regarding the financ- 
ing of the project area plan. The figures there are some- 
what different from those in the Cooperation Agreement, 
although in both instruments they are referred to as 
“fnancial estimates” and “estimated costs” and the ap- 
pendix to the plan states that “The District contemplates 
expending between $25,000,000 and $30,000,000 in the proj- 
ect area for public facilities including the southwest ex- 
pressway, a new school, a fire and police station and 
similar facilities * * *.” 

On these facts, appellant contends that the Coopera- 
tion Agreement illegally modified the original plan. But 
the Cooperation Agreement does not modify in any way 
the project area (boundaries or site use) and, therefore, 
is not subject to requirements for the adoption by the 
National Capital Planning Commission or approval by 
the District of Columbia Commissioners. It is a collateral 
agreement between the District of Columbia Commission- 
ers and R.L.A. to effectuate the already approved plan. 
The authority for the Cooperation Agreement and its 
character as a matter collateral to the plan are shown by 
the following provision of Section 20(a)(d) [D.C. 5-717 


(a)(d)]: 


In the event such local grants-in-aid as are so allowed 
by the Administrator are not sufficient to meet the 
requirements for local grants-in-aid pursuant to title 
I of the Housing Act of 1949, as amended, the Dis- 
trict Commissioners are hereby authorized to enter 
into agreements with the Agency, upon which agree- 
ments the Administrator may rely, to make cash pay- 
ments in their annual estimates of appropriations, 
and there are hereby authorized to be appropriated, 
out of any money in the Treasury not otherwise ap- 
propriated, the amounts necessary to provide for such 
cash payments. Any amounts due the Administrator 
pursuant to any such agreements shall be paid 
promptly from funds appropriated for such purpose. 


Appellant also asserts that the Cooperation Agreement 
is invalid because R.L.A. undertook, for its part, the 


following: 
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Section II. The Agency shall: 


(a) Exercise its power under the Redevelopment 
act to carry out the Urban Renewal Plan in the most 
expeditious manner; 

(b) Except as otherwise specifically provided in 
this Agreement, construct or cause to be constructed, 
at no expense to the District except to the extent that 
the cost thereof may constitute a part of gross proj- 
ect costs, all improvements upon land, whether pub- 
licly or privately owned, in the Project Area which 
are necessary to carry out the Urban Renewal Plan 
and in strict accordance with all standards and re- 
quirements of the District and in conformity to plans 
and specifications which shall have been approved 
by each District Department concerned; * * *. [Em- 
phasis supplied.] 

She contends in her answer (Par. 8(h)) that R.L.A. “is 
specifically precluded and prohibited from constructing 
or causing to be constructed any improvements on the 
land acquired by Sec. 5(a) of the Redevelopment Act.” 
The contention is erroneous. The ultimate purpose and 
function of R.L.A. is to redevelop the area and that 
means “cause to be constructed” improvements that will 
beautify the city. Moreover, Section 5(a) expressly al- 
lows R.L.A. to construct the improvements mentioned in 
Section 7(h) [D.C. 5-706(h)] and the latter provides:° 


In order to facilitate the lease or sale of a project 
area, or, in the event that the lease or sale is of parts 
of an area, then to facilitate the leases or sales of 
such parts, the Agency shall have the power to in- 
clude in the cost payable by it the cost of the con- 
struction of local streets and sidewalks within the 
area or of grading and other local public surface or 
subsurface facilities necessary for shaping the area 
as the site of the redevelopment of the area. The 
Agency may arrange with the appropriate Federal 
or District agencies for the reimbursement of such 


5 This is sufficient to justify the language of the Agreement. 
But even broader powers were conferred on R.L.A. by the amend- 
ment to the Housing Act on August 2, 1954, Section 20(a) (i), 
68 Stat. 680, D.C. Code (1951), 5-717(a) (i). 
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outlays from funds or assessments raised or levied 
for such purposes. 

Thus, we submit that the allegations in appellant’s 
answer presented nothing sufficient in law to prevent the 
acquisition of her property for redevelopment so that 
the summary judgment entered by the district court was 
correct. 


0 


Appellant’s Contention That the Jury Should Have 
Accepted Her View of the Evidence Presents Nothing 
for Appellate Review 


Appellant’s Point V presents simply the usual dis- 
parity in the opinion evidence of the real estate apprais- 
ers, the relative credibility of such experts, and the dif- 
ferent viewpoints of the parties. She complains of no 
evidence that was improperly received or excluded. The 
award is within the range of the evidence and the evi- 
dence to support it is substantial. “The scope of review 
in a condemnation case is limited to errors of law. A 
court of review may not substitute its judgment for that 
of the triers of fact if there is substantial evidence to 
support their conclusions.” Phillips v. United States, 
148 F.2d 714, 716 (C.A. 2, 1945); Murray v. United 
States, 76 U.S. App. D.C. 179, 130 F.2d 442 (1942). As 
said concerning similar contentions in United States v. 
Glanat Realty Corp., 276 F.2d 264 (C.A. 2, 1960), a con- 
demnation action: 


The issue is one (of which there are not a few), that 
is not susceptible of any effective review by an appel- 
late court—a conclusion so repellent that, no doubt 
litigants will continue fruitless efforts to upset it. 
We can only repeat the words of the Fifth Circuit in 
Seale v. United States, 243 Fed. (2) 145, 146: “We 
fully understand and can sympathize with the disap- 

ointment of the appellants that the district judge 

id not accept the opinion testimony of their wit- 
nesses”; but since “we cannot, upon the evidence as a 
whole, determine that the finding was clearly errone- 
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ous as not within the evidence * * * we may not inter- 
fere with the finding or with the judgments based 
on it.” 


This is especially true of jury verdicts. Hoblik v. United 
States, 151 F.2d 971, 973 (C.A. 8, 1945); Love v. United 
States, 141 F.2d 981, 982 (C.A. 5, 1944).® 


€ Moreover, it is not believed that appellant can properly urge 
the point on the record which she has presented. On May 11, 
1960, appellant served and filed a statement of points on appeal 
in Nos. 15,656 and 15,657, in which she stated repeatedly that the 
award “was contrary to the evidence adduced at the trial on the 
issue of value.” On May 12, 1960, she served and gave to the 
clerk of this Court a “Statement of Appellant as to Contents of 
Joint Appendix” in which she designated almost the entire re- 
porter’s transcript. This erroneously bore the number of appel- 
lant’s earlier appeal (No. 15,154), which was dismissed on July 
14, 1959, before the trial and, hence, before there was a tran- 
script. The clerk marked this “Received, May 12, 1960.” On 
May 18, 1960, appellant filed a motion to extend the time to file 
her statement of points because the original statement had been 
given the wrong appeal number “which correction has now been 
made.” Counsel for R.L.A. have never received a copy of this 
motion. The number of the original statement was changed by 
erasure and re-typing and the clerk marked it “Received May 18, 
1960.” 

Relying on the original designation, R.L.A. served and filed a 
counterdesignation on May 20, 1960, listing the few omitted pages 
of the transcript of the evidence. Appellant then served and 
filed a typewritten copy of her brief on May 23, 1960, to which 
was attached an entirely new designation. This designation is 
substantially different with respect to several matters previously 
designated, including the fact that it lists only 10 pages of the 
reporter’s transcript. 

The clerk marked this designation “Received May 23, 1960.” 
Thereafter, on June 1, 1960, this Court entered an order on 
appellant’s motion of May 18, 1960, directing the filing of appel- 
lant’s first designation to which her motion applied. Nothing has 
been sought or ordered with respect to appellant’s second desig- 
nation filed. Counsel for R.L.A. did not learn of appellant’s mo- 
tion until receipt of the above order. The clerk marked both of 
appellant’s designations “Filed, June 1, 1960,” evidently pursuant 
to the order of that date. 

In addition to the fact that this performance has unfairly mls- 
led appellee very late in the day with respect to the record con- 
cerning other contentions of appellant, we submit that appellant 
has not provided this Court with sufficient record to examine 
appellant’s contention that the award is contrary to the evidence, 
even if that were a proper subject for appellate review. 
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pant 


The District Court Correctly Instructed the Jury 
Concerning Reproduction Costs and Improvement 
Costs 


It is not clear to us what appellant’s contention is with 
respect to instructions to the jury in her Points VI and 
VII. The district court did not, as appellant states, “ex- 
clude the testimony of improvements made prior to June 
20, 1958, the date of taking.”* The court plainly in- 
structed the jury that it could consider the testimony as 
to what appellant spent for improvements or the cost of 
reproducing the property, but only if the jury was per- 
suaded that a reasonably prudent person would repro- 
duce the property at such a cost. This was plainly a 
correct statement of the law. United States v. Benning 
Housing Corporation, 276 F.2d 248 (C.A. 5, 1960). If 
appellant is contending that the court instructed the jury 
that no prudent person would improve or reproduce the 
property as of the date of taking because of “the impact 


of the Government taking,” the contention is patently 
baseless as shown by the instruction itself which follows 
(Tr. 2291-2293) : 


Now, there has been evidence offered here to show 
the value of the property based upon improvement or 
reproduction cost of the property. Now, reproduc- 
tion cost may not be considered when no reasonably 
prudent argc would think of reproducing or im- 

roving the property as it was on the date of taking. 

ou are further instructed that evidence of improve- 
meut costs as bearing on market value may be con- 
sidered only in the event that the landowners have 
shown by a preponderance of the evidence that a 
reasonably prudent person would undertake the im- 
provements of the property for the figure given as 
improvement cost on the date of taking. 


7For this reason we need not argue here the grounds upon 
which the evidence should have been excluded. See Kinter v. 
United States, 156 F.2d 5, 7 (C.A. 3, 1946), and our discussion in 
Brabner-Smith v. D. C. Redev. Land Agency, No. 15,655, now 
pending before this Court. 
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Now, the jury are instructed that the question for 
determination is the fair market value of the various 
parcels of property. Now, neither cost to the owner 
nor the owner’s investment is synonymous with mar- 
ket value. Market value may be more or less than 
the owner’s cost or investment. The total cost of 
land and cost of improvements, or the owner’s invest- 
ment are not to be equalized with fair market value, 
but the jury may consider, as reasons given by the 
property owner, for his or her fair market value, that 
is, the fair market value that they have placed on 
the property; the evidence of the purchase price and 
cost of improvement of any of the properties here 
involved. Evidence of the purchase price and im- 
provements may be considered by you as one of the 
factors bearing upon the value of the property at 
the time of taking, and you may give it whatever 
probative value you believe it has, based upon how 
recent or remote the purchase and the improvements 
were in point of time, and any market changes in 
conditions that have occurred in the neighborhood 
since the time that the improvements or the purchase 
was made, that is with respect to June 20, 1958. 

Now, there has been a great deal of testimony 
both from the owner and from the witnesses for the 
Government with respect to the character and the 
condition of the residences and the cost of the im- 
provements placed upon them in remodeling or reno- 
vating these houses. The jury are instructed that 
evidence of that character has been admitted by the 
Court for the purpose of informing you of all of the 
physical facts and circumstances surrounding the 
property being taken; the improvements placed upon 
the property, when they were remodeled, the condi- 
tion of the improvements, their general utility with 
respect to the use of the properties, and all matters 
of that kind. You are to keep in mind that fair 
market value is not to be ascertained by simply 
adding together the improvements that were made 
upon them; and to say to yourself that you will 
simply add up the figures in question and arrive at 
a figure which you will call a fair market value. 


As in Parcel 5099, Being Lot 831 in Square 544, in Dis- 
trict of Columbia, and Charles R. Goddard v. D.C. Rede- 
velopment Land Agency, U.S. App. D.C. —_, 274 F.2d 
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753 (1960), and other condemnation actions under the 
redevelopment program in Washington, this case was 
carefully tried by R.L.A. and the court so as to exclude 
all depressing effect of the redevelopment program on 
values and the jury was fully advised that the property 
should be valued on that basis (Tr. 552, 601, 653, 688, 
943, 951).® 

Rather than being “unfair”, as appellant charges, the 
court was extremely liberal to appellant. It permitted 
her, over R.L.A.’s objection (Tr. 703, 1058), to present 
evidence of all that she said she had spent on improve- 
ments to her property between 1953 to November 1956 
(when redevelopment boundaries were fixed) and an esti- 
mate as to what such improvements would cost on the 
date of taking (Tr. 604, 703-704, 929-1015, 1044-1053, 1058). 
No evidence as to depreciation was offered with respect to 
these figures? Reproduction cost is an unfair figure with- 
out an accompanying estimate of depreciation. More- 
over, as stated in Olson v. United States, 292 U.S. 246, 255 
(1934) : 


That equivalent for the property taken is the mar- 
ket value of the property at the time of the taking 
contemporaneously paid in money. ° ° * It may be 
more or less than the owner’s investment. * * ° It is 
the property and not the cost of it that is safeguarded 
by state and federal constitutions. *** The sum 
required to be paid the owner does not ee gain upon 
the uses to which he has devoted his land but is to 
be arrived at upon just consideration of all the uses 
for which it is suitable. 


8 This was repeatedly stated to this same jury throughout the 
trial as to all other parcels. For example, see Tr. 1839 and Tr. 
1968 in C.A. D.C. No. 15,708 and Tr. 1618-1619 in C.A. D.C. No. 
15,655, both of which are now pending before this Court. 


® Appellant’s two expert witnesses used reproduction cost less 
depreciation as an approach to value. But this was with respect 
to the entire structure, was not related to the figures under dis- 
cussion, and furnished no basis for depreciating these independ- 
ent cost figures. 
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As appellant observes, the witnesses for R.L.A. used 
reproduction cost less depreciation as an approach to 
value. They did not, however, supply cost figures alone. 
Their depreciation, criticized by appellant, reflected the 
following, as testified to by Mr. Throckmorton (Tr. 661- 
662): 


Considering the age of the property, regardless of 
the fine job of remodeling which had been done on it, 
it was still a house reported to be in the neighbor- 
hood of 100 years old, and it had to have some 
physical depreciation. 

It also had to have some functional depression due 
to one of two reasons: The third floor had been 
renovated and remodeled, and two rooms made out 
of it. It still had low ceilings slanting at the end, 
which is not indicative of the best rooms available. 

Also the fact that it was necessary for the occu- 

ants of the third floor to use the second-floor bath. 
at would come under the term of functional de- 
preciation. 

Economical depreciation would be simply the fact 
that they had completely overbuilt the neighborhood. 
They had done a great deal of money-spending there, 
a lot of it for the owner’s own pleasure, what they 
wanted to do. 

But, if it ever came down to placing that property 
on the market, I do not believe—this is my consid- 
ered opinion—that they could ever recapture all that 
they put into that property. So that would come 
under the head of economic depreciation. It was so 
much better than anything else down in that section. 


Thus, the court’s instruction and R.L.A.’s evidence cor- 
rectly expressed and took into account the settled prin- 
ciples that “the owner’s investment’’ is not the measure 
of compensation (Olson, supra) and that ‘“‘loss to the 
owner of nontransferable values deriving from his unique 
need for property or idiosyncratic attachment to it, like 
the loss due to an exercise of the police power, is properly 
treated as part of the burden of common citizenship.” 
Kimball Laundry Co. v. United States, 338 U.S. 1, 5 
(1949). 
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CONCLUSION 


For the foregoing reasons, it is submitted that the 
final judgment of the district court entered December 9, 
1959, is correct and should be affirmed and, for the rea- 
sons stated under Jurisdiction, supra, p. 1, the appeal 
from the order of March 17, 1959, should be dismissed as 
not being from a final judgment. 


Respectfully, 


PERRY W. MORTON, 
Assistant Attorney General. 


RoceR P. MARQUIS, 
S. BILLINGSLEY HILL, 
ROBERT R. MacLeEop, 
ANTHONY C. Liotta, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 
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